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AGENCY:  Federal  Maritime  Commis¬ 
sion. 

ACTION:  Final  Rule. 

SUMMARY:  The  Federal  Maritime 
Commission  hereby  issues  regulations 
which  will  enable  vessel  operators  to 
comply  with  subsection  (c)  of  section 
204  of  the  Trans-Alaska  Pipeline  Au¬ 
thorization  Act.  That  subsection  makes 
the  owners  and  operators  of  vessels 
which  carry  oil  which  has  been  trans¬ 
ported  through  the  trans-Alaska  pipe¬ 
line,  jointly,  severally,  and  strictly 
liable  for  damages  resulting  from  the 
discharge  of  oil  from  such  vessels.  That 
subsection  further  requires  that  financial 
responsibility  for  $14  million  be  demon¬ 
strated  before  such  oil  may  be  loaded 
aboard  a  vessel.  This  rule  is  to  provide 
the  manner  by  which  that  financial 
rest>onsibility  can  be  demonstrated  to 
the  Federal  Maritime  Commission,  and 
to  provide  for  the  issuance  of  Certificates 
attesting  to  that  demonstration. 

DATES:  This  rule  is  effective  July  29, 
1977. 

FOR  FURTHER  INFORMATION  CON¬ 
TACT: 

Leroy  F.  Fuller,  Director,  Bureau  of 

Certification  and  Licensing,  Federal 

Maritime  Commission,  1100  L  Street 

NW.,  Washington,  D.C.  20573  (202- 

523-5840). 

SUPPLEMENTARY  INFORMATION: 
By  publication  in  the  Federal  Register 
of  June  15,  1977,  the  Commission  pro¬ 
posed  to  promulgate  a  new  Part  543  of 
Title  46  of  the  Code  of  Federal  Regula¬ 
tions  implementing  the  financial  respon¬ 
sibility  provisions  of  the  Trans-Alaska 
Pipeline  Authorization  Act  (the  Act). 
Comments  from  the  public  were  invited 
with  respect  to  those  proposed  rules.  Be¬ 
cause  the  Commission  was  informed  that 
oil  from  the  North  Slope  of  Alaska  was 
to  be  pumped  through  the  pipeline  com¬ 
mencing  in  June  of  1977,  with  the  load¬ 
ing  of  that  oil  aboard  vessels  at  Valdez, 
Alaska,  to  commence  in  late  July  or  early 
August  of  1977,  the  Commission  provided 
that  comments  were  to  be  filed  on  or  be¬ 
fore  July  5, 1977.  Upon  the  request  of  the 
Water  Quality  Insurance  Ssmdicate, 
which  asserted  that  it  is  the  leading  pol¬ 
lution  liability  insurer  in  the  United 
States,  the  deadline  for  the  submission 
of  comments  was  extended  to  July  8, 
1977. 

Comments  with  respect  to  the  pro¬ 
posed  rules  were  received  frmn  (1)  At¬ 
lantic  Richfield  Company  (Arco),  (2) 
Exxon  Compiany,  n.SA.,  (3)  the  Stand¬ 
ard  Oil  Company  (Sohio),  (4)  Interna¬ 
tional  Ocean  Transport  Corporatiim  (In¬ 
ternational)  ,  (5)  the  Intematiimal 

Group  of  Mutual  Shipowners  Protecticm 


and  Indemnity  Associations,  and  the  In¬ 
ternational  Tanker  Indemnity  Associa¬ 
tion.  Limited  (Group),  (6)  the  Water 
Quality  Insurance  Syndicate  (Syndic 
cate) ,  (7)  the  United  States  Department 
of  the  Interior,  and  (8)  the  State  of 
Alaska.  The  comments  fall  into  two  main 
categories:  those  dealing  with  procedural 
matters,  and  those  dealing  wl^  the  sub¬ 
stance  of  the  regulations. 

In  the  first  category,  Exxon  and  Sohio 
informed  the  Commission  that  they  in¬ 
tend  to  load  oil  at  Valdez,  Alaska  on  Jiily 
28,  and  July  15,  respectively,  and  request¬ 
ed  a  waiver  of  the  requirement  that  ap¬ 
plications  for  certificates  be  filed  45  days 
in  advance  of  the  loading  date.'  Interna¬ 
tional  asserted  that  a  new  certificate  for 
liability  under  the  Act  is  an  luinecessary 
duplication  of  certificates;  that  the  Com¬ 
mission  should  not  require  that  the  orig¬ 
inal  of  the  certificate  be  carried  aboard 
the  vessel,  but  that  it  be  maintained  at 
the  home  office  of  the  certlficant,  with  a 
copy  aboard  the  vessel:  and  that  the  re¬ 
quirement  that  the  certificates  be  re¬ 
newed  every  two  years  is  an  unnecessary 
burden  upon  the  certlficants.  The  State 
of  Alaska  urged  that  underwriters  should 
be  specifically  amenable  to  suit  in  Alaska, 
British  Columbia,  and  the  three  states 
adjacent  to  the  Pacific  Ocean;  that  the 
Commission’s  insurance  form  and  guar¬ 
anty  form  should  explicitly  provide  that 
the  termination  of  insurance  or  guaranty 
does  not  affect  the  liability  of  the  insurer 
or  guarantor  for  incidents  occurring 
prior  to  the  date  of  termination;  and 
that  the  insurance  form  appended  to  the 
proposed  rules  should  be  made  the  policy 
of  insurance  issued  by  the  insurer  to  the 
vessel  operator,  instead  of  it  being  only 
a  representation  to  the  Commission  that 
there  is  such  insurance  in  force. 

In  the  second  category,  several  com¬ 
mentators  urged  the  Commission  to  re¬ 
quire  that,  in  addition  to  those  vessels 
actually  loading  oil  at  the  terminal  facili¬ 
ties  of  the  pipeline  at  Valdez,  Alaska,  any 
vessels  carrying  such  oil,  whether  by 
transshipment,  lighterage,  or  other  rea¬ 
son,  prior  to  the  time  that  the  oil  is  first 
brought  ashore  at  a  port  under  the  juris¬ 
diction  of  the  United  States,  also  be  re¬ 
quired  to  evidence  their  financial  respon¬ 
sibility  in  accordance  with  these  rela¬ 
tions.  Several  commentators  also  urged 
that  the  United  States  and  the  Trans- 
Alaska  Pipeline  Liability  Fund  should  be 
the  only  ones  afforded  the  right  of  direct 
action  against  underwriters,  thereby 
denying  any  other  potential  claimant  the 
right  of  direct  action.  The  Group  would 
go  further,  and  would  permit  the  right 
of  direct  action,  only  if  the  underwriter 
shall  have  the  same  defenses  in  an  action 
brought  by  a  claimant  against  the  under¬ 
writer,  as  the  underwriter  would  have 
in  an  action  brought  by  the  assured 
against  the  imderwriter,  such  as,  the 
defense  of  willful  misconduct  on  the  part 
of  the  vessel  operator.  Arco  asserted  that 
the  “quick  assets’’  test  for  a  self-insurer, 
found  in  section  543.6(a)  (3)  of  the  pro¬ 
posed  rules,  is  impossible  for  it  or  any 


*  Due  to  the  recent  disruption  of  the  opera¬ 
tion  of  the  pipeline,  Sohlo’a  loading  has  been 
delayed  untU  July  26, 1977. 


other  oil  company  to  meet  ’The  Group 
echoed  that  s^timent,  but  the  State  of 
Alaska  favored  the  quick  assets  test  The 
Water  Quality  Insurance  Syndicate, 
which  Is  comprised  of  28  insurance  c(Hn- 
panies  selling  marine  Insurance  in  the 
United  States,  stated  that  it  will  not 
provide  insurance  to  cover  the  liabilities 
Imposed  by  the  Act,  but  asserted  that  the 
Act  does  not  permit  a  direct  action  by  a 
claimant  against  an  imderwriter. 

The  most  extensive  comments  were 
provided  by  the  Group.  The  Interna¬ 
tional  Group  of  Mutual  Shi^wners  Pro¬ 
tection  and  Indemnity  Associations  is 
comprised  of  16  mutual  protection  and 
indemnity  associations,  which  are  each 
comprised  of  several  shipowning  com¬ 
panies.  By  means  of  assessments  upon 
each  member,  insurance  is  provided  to 
each  member.  The  risks  of  the  Group  are 
further  underwritten  by  the  underwriters 
at  Lloyds.  The  International  ’Tanker 
Indemnity  Association,  Limited  (ITTA)  is 
the  insurance  arm  of  ^e  Tanker  Owners 
Voluntary  Agreement  Concerning  Liabil¬ 
ity  for  Oil  Pollution  (’TOVALOP) .  As  its 
name  implies,  TOVALOP  is  an  associa¬ 
tion  of .  companies  owning  oil  tankers, 
which,  among  other  purposes,  was  con¬ 
stituted  to  provide  insurance  to  its  mem¬ 
bers  covering  the  risk  of  liability  for  oil 
pollution.  ’The  underwriters  at  Lloyds  also 
provide  excess  insurance  to  ITIA. 

In  addition  to  some  comments  already 
mentioned  above,  the  Group  asserted 
that  the  liability  of  an  operator,  of  an 
insurer,  for  both  Federal  Water  Pollution 
Control  Act  (FWPCA)  liability  and 
Trans-Alaska  Pipeline  Authorization  Act 
liability,  does  not  exceed  $14  million  in 
the  aggregate.  TTie  Group  wished  to  in¬ 
dicate  its  insurance  of  a  particular  vessel 
by  the  Issuance  of  an  addendum  or 
amendment  to  the  Commission’s  existing 
insurance  form  FMC-225,  which  deals 
with  the  insurance  of  the  liability  of  ves¬ 
sels  under  the  FWPCA  (46  CFR  542). 
’The  Group  also  wished  to  change  the 
definition  of  “operator”,  so  as  to  ex¬ 
pressly  include  therein  an  owner  and  any 
owner  pro  hac  vice,  even  if  not  techni¬ 
cally  a  demise  charterer.  Lastly,  the 
Group  asserted  that  the  insurer  should 
be  permitted  to  cancel  its  insurance  upon 
30  days’  notice  to  the  Commission. 

Oil  is  currently  fiowing  through  the 
trans-Alaska  pipeline  enroute  to  the  port 
of  Valdez, ’Alaska.  ’The  Commission  is  in¬ 
formed  that,  within  the  next  week,  the 
oil  will  have  reached  the  port,  ready  for 
loading  aboard  vessels  for  transporta¬ 
tion  to  other  places  in  the  United  States. 
Vessels  are  not  permitted  to  load  oil, 
unless  the  owner  or  operator  of  that  ves¬ 
sel  has  established  its  financial  respon¬ 
sibility  to  meet  its  liability  under  the  Act. 
These  regulations  provide  the  methods 
by  which  that  financial  responsibility 
may  be  established,  and  for  the  issuance 
of  certificates  attesting  to  that  financial 
responsibility.  Without  those  certificates, 
the  oil  may  not  be  loaded  aboard  the  ves¬ 
sels  at  Valdez.  Consequently,  the  Com¬ 
mission  finds  that,  in  order  not  to  delay 
the  transportation  of  oil  from  Alaska  to 
other  parts  of  the  United  States,  the 
public  interest  requires  that  these  rules 
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be  made  effective  Immediately  upon  their 
publication  in  the  Federal  Register;  and 
hereby  does  so  provide. 

Hie  broad  purposes  of  the  Trans- 
Alaska  Pipeline  Authorization  Act.  as 
gleaned  from  its  text  and  legislative  his¬ 
tory,  are  to  provide  for  the  construction 
of  the  trans-Alaska  pipeline  without  fur¬ 
ther  environmental  challenge;  to  extract 
the  petroleum  located  in  the  reserves  of 
the  North  Slope  of  Alaska,  so  as  to  make 
available  that  petroleum  to  meet  the 
energy  needs  of  the  United  States;  to 
protect  the  environment,  property,  and 
persons  from  injury  resulting  from  the 
extraction  and  movement  of  that  petro¬ 
leum,  including  Injury  resulting  from  its 
ocean  transportation;  and  to  provide  for 
the  repair  of  or  compensation  for  any  in¬ 
jury  sustained  as  a  result  of  that  extrac¬ 
tion  and  transportation. 

The  purpose  of  these  regulations  is  to 
assure  that  adequate  funds  will  be  avail¬ 
able  within  reach  of  the  courts  of  the 
United  States,  to  pay  all  persons  suffer¬ 
ing  Injury  as  the  result  of  oil  pollution 
occasioned  by  the  transportation  of 
North  Slope  oil  to  other  parts  of  the 
United  States.  The  term  “persons”  is 
intended  to  refer  to  any  Individual  or 
entity  permitted  to  make  a  claim  under 
the  provisions  of  the  Act.  These  regula¬ 
tions  are  designed  to  provide  the  maxi¬ 
mum  protection  to  the  public,  without 
being  unduly  burdensome.  Any  ambi¬ 
guity  in  these  regulations  should  be  re¬ 
solved  in  a  manner  most  likely  to  provide 
the  maximum  protection  to  the  public. 

There  follows  hereafter  a  section  by 
section  analysis  of  these  final  rules.  The 
comments  received  with  regard  to  the 
proposed  rules  are  discussed  in  connec¬ 
tion  with  the  sections  of  the  rules  to 
which  they  are  applicable. 

Section  543.1,  Scope.  The  proposed 
rules  required  demonstration  of  finan¬ 
cial  responsibility  only  with  respect  to 
vessels  which  actually  load  oil  at  termi¬ 
nal  facilities  of  the  trans-Alaska  pipe¬ 
line.  Comments  urged  that  the  require¬ 
ment  to  demonstrate  financial  responsi¬ 
bility  be  extended  to  the  operators  of  all 
vessels,  whether  or  not  actually  loading 
oil  at  the  terminal  facilities  of  the  pipe¬ 
line,  if  those  vessels  carry  North  Slope 
oil  during  any  segment  of  the  journey 
between  the  terminal  facilities  of  the 
pipeline  and  the  point  where  that  North 
Slope  oil  is  first  brought  ashore  at  a  port 
under  the  jurisdiction  of  the  United 
States.  Paragraph  (1)  of  subsection  (c) 
of  section  204  of  the  Act  provides  ^ 

Notwithstanding  the  provisions  of  any 
other  law,  if  oil  that  has  been  transported 
through  the  trans-Alaska  pipeline  is  loaded 
on  a  vessel  at  the  terminal  facilities  of  the 
pipeline,  the  owner  and  operator  of  the  ves¬ 
sel  (jointly  and  severally)  •  •  •  shall  be 
strictly  liable  without  regard  to  fault  •  •  • 
for  all  damages  *  *  *  sustained  by  any  per¬ 
son  or  entity  •  *  •  as  the  result  of  discharges 
of  oil  from  such  vessel.  (Emphasis  supplied.) 

Thus,  the  first  paragraph  of  the  sub¬ 
section  clearly  indicates  that  the  owner 
and  operator  of  the  vessel  which  actually 
loads  oil  at  the  terminal  facilities  of  the 
pipeline  are  liable  for  the  discharges  of 
oil  from  that  vessel,  but  would  appear  to 


exclude  any  on  carrying  vessel  from  that 
strict  liability. 

However,  the  seventh  paragraph  of 
the  subsection  provides,  that  ”(s)trlct 
liability  under  this  subsection  shall  cease 
when  the  oil  has  first  been  brought 
ashore  at  a  port  imder  the  Jurisdiction 
of  the  United  States.”  Thus,  that  seventh 
psiragraph  casts  doubt  whether  the  first 
paragraph  of  the  'subsection  was  in¬ 
tended  to  apply  only  to  the  vessel  origi¬ 
nally  loading  the  oil.  for  if  strict  liability 
does  not  cease  until  the  oil  has  been  first 
brought  ashore,  and  if  the  oil  is  trans¬ 
shipped  from  the  vessel  which  loaded  it 
in  Alaska,  to  another  vessel  for  on  car¬ 
riage  to  a  U.S.  port,  the  strict  liability 
does  not  cease,  but  the  vessel  which 
loaded  it  in  Alaska  can  no  longer  dis¬ 
charge  that  oil,  and,  consequently,  can¬ 
not  be  liable  for  a  discharge. 

It  could  be  argued  that  the  Congress 
determined  that  the  greatest  risk  was  to 
be  found  in  vessels  which  actually  loaded 
the  oil  in  Alaska,  and  that  discharges 
from  only  those  vessels  were  to  be  pro¬ 
tected  by  the  Act,  leaving  the  liability  for 
discharges  from  any  on  carrying  vessel 
to  be  determined  under  other  applicable 
laws,  including  the  Federal  Water  Pollu¬ 
tion  Control  Act,  and  the  several  state 
statutes  imposing  liability  for  oil  pollu¬ 
tion.  The  report  of  the  Committee  of 
Conference,  wherein  the  differences  be¬ 
tween  the  House  and  Senate  versions  of 
the  Act  were  resolved,  contains  language 
supporting  an  interpretation  that  the  Act 
is  limited  to  vessels  which  originally  load 
the  oil  in  Alaska.*  There,  the  conferees 
stated  that: 

It  Is  expected  that  tankers  as  large  as 
250,000  deadweight  tons  will  transport  North 
Slope  crude  to  ports  on  the  West  Coast  of  the 
United  States  and  elsewhere.  Oil  discharges 
from  vessels  of  this  size  could  result  In  ex¬ 
tremely  high  damages  to  property  and  nat¬ 
ural  resources.  Including  fisheries  and 
amenities,  especially  If  the  mishap  occurred 
close  to  a  populated  shoreline  area. 

The  Conferees  concluded  that  existing 
maritime  law  would  not  provide  adequate 
compensation  to  all  victims.  Including  resi¬ 
dents  of  Canada,  In  the  event  of  the  kind 
of  catastrophe  which  might  occur.  (Emphasis 
supplied) 

Conference  Report,  p.  28.  Thus,  it  can  be 
argued  that  the  Congress,  anticipating 
that  supertankers  woula  be  loading  the 
oil  in  Alaska,  sought  to  protect  against 
discharges  from  those  large  vessels,  and 
not  from  the  smaller  vessels  which  might 
be  involved  in  the  on  carriage  of  the  oil. 

However,  it  can  also  be  argued  that  the 
Congress  intended  that  any  vessel  carry¬ 
ing  North  Slope  crude  should  be  sub¬ 
jected  to  the  strict  liability  imposed  by 
the  Act.  It  can  be  argued,  as  the  Depart¬ 
ment  of  the  Interior  does  argue,  that  the 
specific  language  in  paragraph  (7)  of 
subsection  (c)  of  section  204  of  the  Act, 
dealing  with  the  cessation  of  strict  liabil¬ 
ity,  should  govern  the  more  general  im¬ 
position  of  liability  contained  in  para¬ 
graph  (1)  of  that  subsection.  Language 
can  also  be  foimd  in  the  Conference  Re¬ 
port  to  support  that  interpretation.  Thus, 


•Conference  Report,  HJl.  Rep.  No.  93-624, 
93d  Cong.,  1st  Sess.  (1973). 


the  Conference  Report  stated,  that 
‘‘[slubsectlon  (c)  Imposes  on  the  owner 
or  operator  of  a  vessel  that  is  loaded  with 
any  oil  from  the  trans-Alaska  pipeline 
strict  liability  without  regard  to  fault  for 
damages  sustained  by  any  person  as  the 
result  of  discharges  of  oil  from  such 
vessel.”  (Emphasis  supplied)  Conference 
Report,  p.  24.  Again,  the  Conference  Re¬ 
port  states,  that  “[slection  204(c)  pro¬ 
vides,  for  vessels  that  transport  North 
Slope  oil  in  the  coastal  trade,  liability 
standards  that  are  much  stricter  than 
those  that  apply  to  vessels  that  transport 
other  oil  in  the  coastal  or  foreign  trade." 
(Emphasis  supplied) .  Conference  Report, 
p.  28.  Lastly,  ^e  conferees  stated  “IcJon- 
sequently,  the  Conferees  established  a 
rule  of  strict  liability  for  damages  from 
discharges  of  the  oil  transported  through 
the  trans-Alaska  Pipeline  up  to  $100,000,- 
000.”  (Emphasis  supplied).  Conference 
Report,  p.  28. 

The  Department  of  the  Interior,  in  its 
comments  to  the  Commission  regarding 
the  proposed  rules,  stated  that  it  is  the 
agency  charged  with  the  implementation 
and  interpretation  of  the  Act,  and  that  it 
interpreted  the  Act  so  as  to  impose  strict 
liability  upon  all  vessels  engaged  in  any 
segment  of  the  transportation  of  North 
Slope  oil,  imtil  such  time  as  that  oil  is 
first  brought  ashore  at  a  port  under  the 
jurisdiction  of  the  Unlt^  States.  The 
Department  of  the  Interior,  in  its  rules 
implementing  the  Act,  provided  that 
strict  liability  applied  to  all  such  vessels. 
43  CFR  29.7. 

When  the  broad  purposes  of  the  Act 
are  considered,  to  wit:  to  push  ahead 
with  the  construction  and  operation  of 
the  trans-Alaska  pipeline  without  per¬ 
mitting  further  environmental  challenge, 
and  to  provide  compensation  for  injuries 
sustained  as  a  result  of  the  production 
and  transportation  of  Alaskan  oil;  and 
in  view  of  the  position  taken  by  the  De¬ 
partment  of  the  Interior  in  its  final  rules 
regarding  this  subject,  the  Commission 
concludes  that  the  sounder  interpreta¬ 
tion  of  the  Act  is  that  its  financial  re¬ 
sponsibility  provisions  apply  to  all  ves¬ 
sels  engaged  in  any  segment  of  the  trans¬ 
portation  of  trans-Alaska  pipeline  oil 
between  the  terminal  facilities  of  the 
pipeline  and  the  port  under  the  jurisdic¬ 
tion  of  the  United  States  where  that  oil 
is  first  brought  ashore. 

Accordingly,  the  Commission  intends 
these  regulations  to  apply  to  any  vessel 
which  has  on  board,  oil  which  has  been 
transported  through  the  trans-Alaska 
pipeline,  at  any  time  between  the  time 
the  oil  is  originally  loaded  at  the  termi¬ 
nal  facilities  of  the  trans -Alaska  pipe¬ 
line  and  the  time  it  is  first  brought 
ashore  at  a  Port  under  the  jurisdictional 
United  States,  regardless  of  the  purpose 
for  which  the  oil  is  aboard  the  vessel. 
These  rules  shall  apply  to  vessels  which 
originally  load  the  oil  in  Alaska,  as  well 
as  to  those  vessels  which  receive  such  oil 
from  any  source  and  for  any  purpose, 
until  such  time  as  It  is  first  brought 
ashore  at  a  port  under  the  Jurisdiction  of 
the  United  States.  By  the  words  “brought 
ashore”  the  Commisslcm  means  that 
point  where  the  oil  is  physically  located 
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on  or  above  dry  land.  Inland  of  the  mean 
high  tide  mark,  and  at  rest  in  such  man¬ 
ner  as  to  preclude  the  movement  of  the 
oil  seaward  again  without  the  intervoi- 
tion  of  an  intentional  act  by  some  person. 

Section  543.2,  Definitions.  Most  of  the 
definitions  contained  in  this  section  are 
selftexplanatory.  The  definition  of  oil 
(543.2(h))  is  to  be  given  an  expansive 
meaning.  The  definition  of  operator 
(543.2(i) ) ,  as  it  appeared  in  the  proposed 
rules,  was  as  follows: 

“Operator”  or  “Vessel  Operator"  means  any 
person.  Including  a  demise  charterer,  who 
conducts  or  who  is  responsible  for  the  opera¬ 
tion  of  a  ves.sel. 

The  Group  requested  that  the  defini¬ 
tion  be  amend^,  so  as  to  expressly  in¬ 
clude  within  its  terms,  an  owner  of  a 
vessel,  and  any  owner  pro  hoc  vice, 
whether  or  not  technically  a  demise 
charterer.  The  Commission  has  not 
amended  the  definition  in  precisely  the 
manner  requested  by  the  Group.  Any 
person  who  ccmducts  or  who  is  respon¬ 
sible  for  the  operation  of  a  vessel  is  an 
operator  within  the  meaning  of  the  rule. 
The  CcKnmission  has.  in  these  final  rules, 
made  express  reference  to  an  owner  or 
demise  charterer  to  make  it  clear  that  he 
is  to  be  considered  as  the  operator,  only 
if  he  is  the  person  who  conducts  or  is 
responsible  for  the  operation  of  a  vessel. 
In  other  words,  so  long  as  the  person 
operates  the  vessel  or  is  responsible  for 
its  operation,  the  person  is  an  operator 
within  the  definition,  whether  or  not  the 
person  is  the  titled  owner  of  the  vessel, 
a  demise  character  of  the  vessel,  any 
other  owner  pro  hoc  vice  of  the  vessel,  or 
any  other  class  of  person.  This  definition 
operator  ties  in  with  the  reference 
in  paragraph  <g)  of  section  543.4  wherein 
it  is  stated  that  only  an  operator  of  a 
vessel  may  apply  for  a  certificate.  The 
Commission  intends  to  exclude  from 
participation  in  this  certification  pro¬ 
gram  persons  who  do  not  actually  op¬ 
erate  a  vessel  and  who  are  not  respon¬ 
sible  for  its  operation. 

Section  543.3,  General.  The  provisions 
of  this  sectimi  have  been  substantially 
expanded  in  these  final  rules.  The  expan¬ 
sion  is  in  line  with,  and  necessitated  by. 
the  expanded  scape  of  the  rules.  By  this 
section,  the  Commission  intends  to  pro¬ 
hibit  any  vessel  to  receive  oil  that  has 
been  transported  through  the  trans- 
Alaska  piprfine,  prior  to  the  time  that 
oil  is  first  brought  ashore  at  a  port  under 
the  jurisdiction  of  the  United  States,  un¬ 
less  the  vessel  a-  tually  has  on  board  the 
original  c(^y  of  the  certificate  required 
by  the  rules,  and  can  produce  that  cer¬ 
tificate  to  enforcement  offlcitds  upon  de¬ 
mand.  Thus,  the  section  applies  to  the 
original  loading  of  that  oil  in  Alaska, 
the  subsequent  loading  of  that  oil  at  any 
other  place,  the  transportation  of  that 
oil,  the  transfer  of  that  oil  from  one  ves¬ 
sel  to  another,  and  merely  having  the 
oil  on  board  a  vessel  whether  or  not  the 
vessel  is  transporting  the  oil,  or  merely 
storing  it. 

In  paragraph  (b)  of  section  543.3,  the 
Commission  makes  reference  to  “Deep- 
watw  Port”,  That  term  is  not  Intaided 
to  refer  to  any  port  with  a  deep  harbor 


but  only  to  a  facility  within  the  scope 
of  the  Deepwater  Port  Act  of  1974, 
Pub.  Lk  93-627.  as  defined  in  paragraph 
(10)  of  section  3  of  that  Act. 

Section  543.4,  Certificates,  How  Ob¬ 
tained.  In  this  section  the  Commission 
sets  forth  the  procedure  which  persons 
shall  follow  in  order  to  obtain  an  initial 
certificate  or  a  renewal  certificate.  The 
applications  may  be  filed  only  with  tlie 
Commission  in  Washington,  D.C..  but 
the  appropriate  forms  may  be  obtained 
at  any  of  the  Commission’s  ofQces.  The 
rules  require  that  the  application  be 
completely  filled  in.  Applications  with 
blank  spaces  will  not  be  accepted  for 
filing.  In  line  with  section  543.9,  Fees, 
paragraph  (c)  of  section  543.4  requires 
only  that  the  application  and  the  evi¬ 
dence  of  financed  responsibility  be  filed 
at  least  45  days  prior  to  the  date  uix>n 
which  the  vessel  to  be  certificated  will 
need  the  certificate.*  Fees  may  be  paid 
at  any  time,  but  certificates  will  not  be 
issued  until  the  required  fees  have  been 
paid.  Because  an  individual  may  bind 
liimself,  and  a  partner  may  bind  a 
partnership,  and  an  officer  of  a  corpo¬ 
ration  may  bind  the  corporation,  the 
Commission  does  not  require  any  addi¬ 
tional  authority  to  be  shown  if  such  a 
person  signs  the  application.  However, 
if  anyone  else  signs  the  application,  the 
application  must  be  accompanied  with 
documentation  of  the  authority  of  the 
signer  to  sign  the  application,  which 
documentation  must  itself  be  signed  by  a 
person  authorized  to  confer  the  author¬ 
ity. 

Only  persons  who  actually  conduct  or 
are  responsible  for  the  operation  of  a 
vessel  may  apply  for  a  certificate. 
Owners  of  vessels  may  apply  for  a  cer¬ 
tificate,  but  only  if  the  owner  also  op¬ 
iates  the  vessel. 

The  procedure  for  obtaining  a  renewal 
certificate  has  been  moved  from  section 

>  Because  there  Is  Insufficient  time  be¬ 
tween  the  promulgation  of  these  final  rules 
and  the  date  upon  which  trans-Alaska  pipe¬ 
line  oil  will  be  available  for  loading  at 
Valdez,  Alaska,  for  vessel  operators  to  file 
application  for  certificates  in  accordance 
with  the  time  requirements  of  section  643.4 
(c)  of  these  rules,  and  because  that  lack  of 
time  was  not  caused  by  those  operators,  and 
because  one  of  the  purposes  of  the  Act  is  to 
expedite  the  movement  of  oil  from  the  North 
Slope  of  Alaska  to  other  parts  of  the  United 
States,  the  Commission  finds  that  the  public 
Interest  requires  that  the  time  period  set 
forth  in  section  543.4(c)  of  the  rules  be 
waived.  Accordingly,  that>  paragraph  is 
waived  to  the  extent  necessary  to  permit 
operators  of  vessels  which  are  to  load  eil 
on  or  before  September  5,  1977,  to  file  an 
application  for  certificates  covering  those 
vessels  any  time  during  the  months  of  July 
and  August  1977,  but,  in  any  event,  prior 
to  the  loading  of  oil  aboard  those  vessels. 
This  special  waiver  erf  the  45  day  filing  re¬ 
quirement  is  not  to  be  construed  as  a  waiver 
of  any  of  the  other  requirements  in  section 
543.3  of  the  rules.  Thus,  the  fact  that  an 
application  may  be  filed  less  than  45  days 
prior  to  the  anticipated  loading  date  does 
not  mean  that  it  will  be  ix>s.s!ble  for  the 
Commission  to  issue  certificates  in  time  to 
permit  the  ves.sel  to  locul  as  anticipated.  Ac¬ 
cordingly,  operators  are  urged  to  file  their 
applications  for  certificates  as  soon  as 
possible. 


543.7,  Certificates,  Issuance,  to  this  sec- 
tim  543.4.  The  Commission  will  not  ac¬ 
cept  requests  for  renewal  certificates 
which 'are  filed  more  than  60  days  prior 
to  the  expiration  date  of  the  existing 
certificate.  However,  requests  for  renewal 
certificates  must  be  filed  no  later  than 
45  days  before  tlie  expiration  date  of 
the  existing  certificate.  Failure  to  com¬ 
ply  witli  those  time  periods  might 
well  result  in  the  existing  certificate  ex¬ 
piring  prior  to  tlie  date  a  renewal  cer¬ 
tificate  is  issued.  The  request  for  a 
renewal  certificate  must  be  complete  at 
tlie  time  it  is  filed  witli  the  Commission. 
That  is,  all  information  required  by  the 
rule  must  be  in  the  request  at  the  time 
it  is  filed  W'ith  the  Commission.  For  the 
purposes  of  this  rule,  a  request  shall  not 
be  considered  to  have  been  filed  unless 
it  is  complete. 

All  applicants  and  certificants  have  a 
obntinuing  duty  to  keep  the  Commission 
informed  of  any  change  in  facts  having 
a  bearing  upon  financial  responsibility 
of  the  applicant  or  certificant  In  the 
case  of  appUcants,  that  duty  Is  specified 
in  paragraph  (i)  of  section  543.4.  That 
paragraph  applies  to  botli  initial  and 
renewal  applications.  It  is  the  Commis¬ 
sion’s  intention  that  tlie  Commissioii 
shall  be  informed  of  any  change  in  the 
facts  contained  in  the  application  or 
supporting  documentation,  whether  fa¬ 
vorable  or  unfavorable  to  the  applicant, 
before  the  Commission  issues  tlie  cer¬ 
tificate  for  which  application  has  been 
made.  Thus,  the  applicant  should  not 
w’ait  the  five  days  technically  permitted 
by  the  rule,  hoping  that  a  certificate  will 
be  issued  in  the  interim,  for  if  such  a 
certificate  is  Issued,  it  might  well  be  re¬ 
voked  immediately  thereafter.  Further, 
if  the  applicants  shall  fail  to  notify  the 
Commission  of  the  change  within  the 
five  days,  Uie  Commission  might  well 
deny  the  application  for  the  certificate. 
The  denial  would  proceed  pursuant  to 
subparagraph  (3)  of  paragraph  (a)  of 
section  543.8  of  the  rules. 

Section  543.5,  Financial  Responsibility, 
Amount.  The  rules  provide  that  the  fi¬ 
nancial  responsibility  established  under 
these  rules  (Part  543)  shall  be  separate 
from,  and  in  addition  to,  the  financial 
responsibility.  If  any,  required  of  a  vessel 
operator  by  the  Federal  Water  Pollution 
Control  Act  (FWPCA)  and  the  Commis¬ 
sion’s  Rules  implemented  pursuant  to 
that  statute  (Part  542).  Sohlo  and  the 
Group  asserted  that  the  Act  establishes 
a  new  scheme  of  liability  for  vessels 
carrying  North  Slope  oil.  replacing  the 
scheme  of  liability  established  by  the 
FWPCA,  so  long  as  those  vessels  are 
carrying  North  Slope  oil.  and  that,  con¬ 
sequently.  vessels  should  only  be  reouired 
to  evidence  their  financial  responsibility 
in  the  aggregate  amount  of  $14,000,000, 
rather  than  In  the  amount  of  $14,000,000 
plus  whatever  amount  would  be  required 
by  the  tonnage  of  the  vessel  under  the 
FWPCA. 

The  Act  may  be  interpreted  in  three 
different  ways.  First,  it  can  be  argued, 
as  the  commentators  do.  that  the  Act 
completely  supplants  the  FWPCA,  so 
long  as  the  vessel  is  carrying  trans- 


FEDERAL  REGISTER,  VOL  42,  NO.  146 — FRIDAY,  JULY  29,  1977 


RULES  AND  REGULATIONS 


38801 


Alaska  pipeline  oil.  Second,  It  can  be 
argrued  that  the  Act  provides  additional 
liability  for  the  benefit  of  substantially 
different  claimants,  and  for  substan¬ 
tially  different  Injuries,  so  that.  In  the 
event  of  an  oil  spill,  the  vessel  operator 
could  be  liable  to  all  claimants.  Includ¬ 
ing  the  United  States,  under  the  Act. 
and  also  be  liable  to  the  United  States 
under  the  FWPCA.  Thus,  the  United 
States  would  be  able  to  recover  its  clean¬ 
up  costs  from  the  vessel  operator  under 
the  provisions  of  the  FWPCA  to  the  limit 
of  liability  provided  in  that  statute,  and 
the  United  States  could  sdso  recover  any 
additional  cleanup  costs,  and  other 
claimants  could  recover  their  damages, 
against  the  vessel  under  the  Trans- 
Alaska  Pipeline  Authorization  Act,  up  to 
the  $14,000,000  limit  of  that  Act,  even 
though  Uie  claims  arose  out  of  the  same 
incident.  Third,  it  could  be  argued  that 
the  strict  liability  for  $14,000,000  imposed 
upon  the  vessel  operator  by  the  Act  is  an 
initial  substitute  for  the  strict  liability 
Imposed  upon  the  operator  under  the 
FWPCA,  but  that  the  operator  would  still 
be  liable  under  the  FWPCA,  up  to  the 
limits  of  liability  imposed  by  that  statute, 
for  any  cleanup  costs  which  exceeded  the 
proportional  ^are  of  the  United  States 
of  the  $100,000,000  maximum  liability 
under  the  Act,  if  the  total  claims  arising 
out  of  one  incident  exceeded  that 
$100,000,000. 

Paragraph  (3)  of  subsection  (c)  of  sec¬ 
tion  204  of  the  Act  provides: 

Strict  liability  for  all  claims  arising  out 
of  any  one  Incident  shall  not  exceed  $100,- 
000,000.  The  owner  and  operator  of  the  vessel 
shall  be  Jointly  and  severally  liable  for  the 
first  $14,000,000  of  such  claims  that  are  al¬ 
lowed.  .  .  .  The  Fund  shall  be  liable  for  the 
balance  of  the  claims  that  are  allowed  up  to 
$100,000,000.  If  the  total  claims  allowed  ex¬ 
ceed  $100,000,000,  they  shall  be  reduced  pro¬ 
portionately.  The  unpaid  portion  of  any  claim 
may  be  asserted  and  adjudicated  under  other 
applicable  Federal  or  state  law. 

Paragraph  (9)  of  that  subsection  pro¬ 
vides,  that  “[tlhis  subsection  shall  not 
be  Interpreted  to  preempt  the  field  of 
strict  liability  or  to  preclude  any  State 
from  Imposing  additional  requirements.” 

The  Conference  Report  contains  lan¬ 
guage  which  would  tend  to  support  the 
first  argument,  that  the  Act  entirely  sup¬ 
plants  the  FWPCA.  In  the  report  the 
conferees  stated: 

strict  liability  Is  primarily  a  question  of 
Insurance.  The  fundamental  reason  for  the 
limits  placed  on  llabUlty  In  the  Federal  Water 
Quality  Improvement  Act  ($14,000,000] 
stemmed  from  the  availability,  or  nonavail¬ 
ability,  of  marine  Insurance.  Without  a 
readily  avaUable  commercial  source  of  In- 
siutince,  liability  without  a  dollar  limitation 
would  be  meaningless  and  many  Independent 
owners  could  not  operate  their  vessels.  Since 
the  world-wide  maritime  Insurance  industry 
claimed  $14  million  was  the  limit  of  the  risk 
they  would  assume,  this  was  the  limit  pro¬ 
vided  for  In  the  Federal  Water  Quality  Im¬ 
provement  Act.  There  has  been  no  mdlcation 
that  this  level  has  since  increased. 

Accordingly,  the  Conferees  adopted  a  11a- 
blUty  plan  which  would  make  the  owner  or 
operator  strictly  liable  for  all  claims  (/or 
both  clean-up  costs  and  damages  to  public 
and  private  parties)  up  to  $14  mUlion.  This 


limit  would  provide  an  Incentive  to  the  owner 
or  operator  to  operate  the  vessel  with  due 
care  and  would  not  create  too  heavy  an  In¬ 
surance  burden  for  Independent  vessel  own¬ 
ers  lacking  the  means  to  self-insure. 

*  *  *  (The  financial  responsibility  section 
of  the  FWPCA]  would  be  used  to  the  extent 
It  Is  consistent  with  the  purposes  of  this  Act; 
for  example,  references  to  tonnage  limitations 
would  not  apply.  Claims  for  clean-up  costs 
would  take  precedence  over  other  claims 
thereby  preserving  the  provisions  of  the  Fed¬ 
eral  Water  Quality  Improvement  Act. 

•  •  •  The  States  are  expressly  not  pre¬ 
cluded  from  setting  higher  limits  or  from 
legislating  in  any  manner  not  inconsistent 
with  the  provisions  of  this  Act.  (Emphasis 
supplied) 

Conference  Report,  pp.  28-29.  Thus,  it 
can  be  argued  that  the  language  con¬ 
tained  in  paragraph  (9)  of  subsection 
(c)  of  section  204  of  the  Act,  dealing 
with  preemption  of  the  field  of  strict 
liability,  was  not  Intended  to  diminish 
the  preemption  effected  by  the  Act  with 
regard  to  strict  liability  under  federal 
law,  but  was  only  to  provide  that  the 
Act  did  not  preempt  the  field  with  regard 
to  state  legislation.  It  can  be  argued  that 
the  Congress  recognized  that  $14,000,000 
was  the  dollar  limit  which  the  maritime 
Insurance  industry  was  willing  to  under¬ 
write.  Consequently,  the  Congress  sub¬ 
stituted  a  flat  $14,000,000  liability  in  the 
Act  for  the  variable  $100  per  gross  ton 
liability  in  the  FWPCA.  Under  this  inter¬ 
pretation  the  liability  of  a  vessel  under 
the  Act  would  attach  when  the  vessel 
loads  trans-Alaska  pipeline  oil,  with  the 
liability  of  vessel  under  the  FWPCA  ter¬ 
minating  at  that  point.  The  liability  of 
the  vessel  under  the  Act  would  continue 
until  such  time  as  the  trans-Alaska  pipe¬ 
line  oil  was  offloaded  from  that  vessel, 
with  the  FWPCA  liability  again  attach¬ 
ing  to  the  vessel  at  that  point  of  tmload- 
ing.  , 

However,  that  language  in  the  Con¬ 
ference  Report  is  also  susceptible  of  a 
slightly  different  interpretation.  Thus, 
according  to  the  second  argiunent,  the 
Congress  Intended  the  Act  to  open  strict 
liability  up  to  claimants  other  than  the 
United  States  and  for  damages  other 
than  clean-up.  Because  of  the  expanded 
number  of  claimants  and  damages,  the 
Congress  increased  the  liability  of  the 
vessel  from  $100  per  gross  ton  to  $14  mil¬ 
lion.  The  Congress  realized  that  strict 
liability  was  an  unrealistic  standard  un¬ 
less  a  dollar  limitation  was  applied  to 
that  liability.  The  emphasis  there  is  on 
some  limitation,  not  the  amount.  Because 
$14  million  was  the  figure  used  as  the 
maximum  liability  in  the  IWPCA,  the 
Congress  carried  that  dollar  amount 
over  into  this  Act.  Further,  the  conferees. 

Expected  that  tankers  as  large  as  250,000 
deadweight  tons  will  transport  North  Slope 
crude  to  ports  on  the  West  Coast  of  the 
United  States  and  elsewhere.  OU  discharges 
from  vessels  of  this  size  could  result  In  ex¬ 
tremely  high  damages  to  property  and  nat¬ 
ural  resources,  including  fisheries  and 
amenities,  especially  if  the  mishap  occurred 
close  to  a  populated  shoreline  ares. 

Conference  Report,  p.  28.  Thus,  it  can  be 
argued  that  the  Congress  recognized  that 
the  damage  which  might  ensue  from  the 
transportation  of  trans-Alaska  pipeline 


oil.  including  the  volume  of  oil  which 
would  have  to  be  cleaned  up  by  the 
United  States,  in  the  event  of  a  dis¬ 
charge  frmn  a  large  tanker,  would  be 
much  greater  than  the  damage  against 
which  the  FWPCA  was  intended  to  pro¬ 
tect.  To  the  extent  that  the  United  States 
was  limited  to  recovery  under  the  Act, 
other  claimants  will  have  a  reduced 
pool  of  money  from  which  to  recover 
their  damages.  Consequently,  it  can  be 
argued  that  the  Congress  intended  the 
liability  provisions  of  the  Act  to  be  in 
addition  to  the  liability  provisions  al¬ 
ready  existing  under  the  FWPCA. 

For  purposes  of  the  third  interpreta¬ 
tion,  we  have  hypothesized  a  tanker  of 
40,000  gross  tons,  which  is  involved  in  an 
incident  which  results  in  damages  total¬ 
ling  $120  million,  including  $20  million 
in  clean-up  costs  to  the  United  States 
and  $100  million  in  damages,  for  clean¬ 
up  or  otherwise,  to  persons  other  than 
the  United  States.  Paragraph  (3)  of 
subsection  (c)  of  section  204  of  the  Act 
provides  that  the  first  $14  million  of  that 
$120  million  liability  shall  be  appor¬ 
tioned  to  the  vessel  operator.  $86  million 
of  that  $120  million  liability  would  be 
apportioned  to  the  Fund.  Because  the 
total  claims  are  $120  million,  the  Act  re¬ 
quires  payment  to  each  claimant  to  be 
reduced  proportionately.  As  a  result,  the 
United  States  would  receive  only  $16  mil¬ 
lion  for  its  $20  million  clean-up  claim. 
The  other  claimants  would  receive  only 
$84  million  of  their  $100  million  in  claims. 
The  remaining  $20  million  in  claims, 
consisting  of  $4  million  in  claims  by  the 
United  States  for  clean-up,  and  $16  mil¬ 
lion  in  claims  by  other  claimants,  may, 
under  the  Act,  “be  asserted  and  adjudi¬ 
cated  tmder  other  applic^le  Federal  or 
state  law.”  The  Federal  Water  Pollution 
Control  Act  is  another  Federal  law,  ar¬ 
guably  applicable  to  the  incident.  Thus, 
the  United  States  could  proceed  against 
the  vessel  operator  under  the  FWPCA  for 
an  additional  $4  million  in  clean-up 
costs.  Because  the  vessel  was  of  a  size 
of  40,000  gross  tons,  the  vessel  operator 
would  be  liable  for  $100  per  gross  ton, 
or  $4  million.  Thus,  it  can  be  argued  that, 
while  the  Act  is  intended  to  supplEint  the 
FWPCA  so  long  as  the  total  claims  aris¬ 
ing  out  of  any  one  incident  do  not  exceed 
$100  million,  the  Act  allows  the  United 
States  to  recover  for  its  clean-up  costs 
under  the  FWPCA  if  the  total  damages 
arising  out  of  any  one  Incident  exceed  the 
$100  million  limitation  of  the  Trans- 
Alaska  Pipeline  Authorization  Act. 

The  Group,  being  uncertain  of  the  in¬ 
terrelation  between  the  FWPCA  and  the 
Trans-Alaska  Pipeline  Authorization 
Act,  would  have  the  Commission  inter¬ 
pret  the  Act  in  such  a  manner  so  as  to 
conclude  that  vessel  (^lerators  are  not 
liable  under  the  FWPCA  in  any  incident 
covered  by. the  Act.  But,  in  these  rules  it 
is  not  necessary  for  the  Commission  to 
decide  the  question  of  liability.  The  Com¬ 
mission  is  charged  with  administering 
the  financial  responsibility  provisions  of 
both  the  FWPCA  and  the  Trans-Alaska 
Pipeline  Authorization  Act.  The  Com¬ 
mission  does  not  determine  the  liability 
of  the  vessel  operator,  but  only  makes 


FEDERAL  REGISTER,  VOL.  42,  NO.  146— FRIDAY,  jOLY  29,  1977 


38802 


RULES  AND  REGULATIONS 


certain  that  the  vessel  operator  has  suf¬ 
ficient  assets  to  pay  any  liability  to 
which  It  might  te  subjected  by  the 
FWPCA  and/or  the  Act.  Since  reasmi- 
able  arguments  can  be  made  that  liabil¬ 
ity  would  attach  to  a  vessel  operator 
under  both  the  FWPCA  and  the  Trans- 
Alaska  Pipeline  Authorization  Act  for 
damages  arising  out  of  the  same  inci¬ 
dent,  the  Commission  must  require  that 
financial  responsibility  for  both  of  those 
potential  liabilities  be  evidenced,  be¬ 
fore  certificates  of  financial  responsibil¬ 
ity  are  issued.  If  the  Conunission  does 
not  require  evidence  of  financial  respon¬ 
sibility  for  both  potential  liabilities,  and 
the  Act  is  later  construed  as  holding  an 
operator  liable  imder  both  statutes, 
there  might  well  be  insufficient  assets  to 
meet  that  liability. 

Thus,  section  543.5  requires  that  an 
applicant  for  a  certificate  under  these 
rules  (Part  543)  must  demonstrate  to  the 
Cconmissimi  that  it  will  be  sUale  to  pay 
claimants  proceeding  under  the  Act,  the 
$14,000,000  for  viiich  the  operator  is 
made  strictly  liable  under  the  Act,  and, 
as  a  separate  and  distinct  matter,  that  it 
will  be  able  to  pay  claimants  proceeding 
under  the  FWPCA  the  amount  of  money 
for  which  the  FWPCA  makes  the  appli¬ 
cant  strictly  liable,  vdiich  amount  is  cal¬ 
culated  in  accordance  with  Part  542  of 
the  C(xnmissi(m’s  rules.  The  evidence  of 
insurance,  bond,  guaranty,  self-insur¬ 
ance,  or  other  method  of  establishing 
financial  responsibility  provided  imder 
Part  542  of  the  Commissicm’s  Rules,  may 
NOT  be  used  sis  evidence  ol  financial  re- 
spmisibility  for  any  portion  of  the  $14,- 
000,000  required  to  be  demonstrated  by 
these  rules.  However,  the  Ccunmlssion 
does  not  express  thereby  any  view  as  to 
whether  the  liability  of  an  op>erator  in 
any  one  incident  shall  be  greater  than 
$14,000,000. 

Section  543.6,  Financial  Responsibility, 
How  Established.  This  section  sets  forth 
the  methods  wherdjy  the  financial  re¬ 
sponsibility  of  applicants  and  certUl- 
cants  may  be  established  and  main¬ 
tained,  including  reporting  requirements 
and  the  forms  to  be  used  in  the  various 
methods.  While  the  Commission  will  is¬ 
sue  a  certificate  based  on  a  pr(H>erly 
completed  application,  accompanied  by 
the  required  fees,  and  suppcHii^  by  evi¬ 
dence  of  financial  responsibility  comply¬ 
ing  strictly  with  any  one  of  the  first  four 
methods  set  for  in  paragraph  (a)  of 
this  section,  resort  to  a  combination  of 
methods  will  only  be  permitted,  in  the 
discretion  of  the  Commission,  if  the 
Commission  is  satisfied  that  the  public 
will  be  adequately  protected  by  such 
ccxnbination.  If  an  applicant  seeks  to 
establish  its  financial  responsibility  by  a 
combination  of  methods,  the  applicant 
may.  in  the  Commission’s  discretion,  be 
required  to  furnish  additional  imder- 
takings. 

The  methods  of  establishing  financial 
responsibility  are:  insurance,  bond, 
guaranty,  stif-insurance,  and  any  other 
method,  but  the  last  only  if  it  is  specially 
justified  to.  and  found  acceptable  by,  the 
Oonimlsslon.  The  first  three  methods 
are  demcmstrated  by  the  applicant  by 


the  filing  with  the  Commission  of  Forms 
FMC-225P,  PMC-226P,  and  rafC-227P, 
respectively.  The  fourth  method,  self- 
insurance,  lias  very  extensive  and  de¬ 
tailed  requirements,  but  drew  only  brief, 
albeit  blunt,  commmt.  The  proixised 
rules  contained  the  requirement  that  a 
vessel  operator,  wishing  to  self-insure, 
maintain,  in  the  United  States,  quick  as¬ 
sets  $14  million  in  excess  of  current  lia¬ 
bilities,  and  net  worth  also  in  the  amount 
of  $14  million.  Such  assets  were  defined 
as  those  which  could  be  converted  into 
United  States  curroicy  within  30  days. 
Arco  asserted  that  neither  it.  nor  any 
other  oil  company,  could  meet  that  test. 
However,  no  reasons  were  given  for  that 
assertion.  The  Group  merely  echoed  that 
sentiment,  also  failing  to  give  any  reason. 

The  Commission  originally  proposed 
the  quick  assets  test  for  two  purposes. 
First,  the  Conunission  wished  to  assure 
that  self-insurers  would  have  funds 
available  to  pay  claims  of  injured  per¬ 
sons  expeditiously,  without  having  to 
delay  such  payments  during  an  extended 
period  of  time  to  liquidate  sufficient  as¬ 
sets.  Second,  the  experience  of  the  Com¬ 
mission  with  self-insurers  tmder  the 
Safety  of  Life  at  Sea  Act,  revealed  that 
the  working  capital  of  a  certificant  can 
dissipate  virtually  overnight,  and,  in  any 
event,  well  before  the  Commission  would 
have  notice  of  that  change  in  the  finan¬ 
cial  condition  of  the  certificant.  The 
Conunission  was  of  the  view  that,  by  re¬ 
quiring  that  a  certificant  maintain  quick 
assets  in  the  amount  of  $14  million, 
which  would  only  be  a  portion  of  the 
certificant’s  working  capital,  a  substan¬ 
tial  buffer  was  lnterp(»ed  to  alleviate  the 
risk  presented  by  the  rapid  dissipation 
of  working  capital.  In  line  with  that  sec¬ 
ond  purpose,  the  proposed  rules  required 
more  frequent  reporting  of  assets  by  cer- 
tificants  than  Is  required  in  the  present 
water  pollution  certification  and  passen¬ 
ger  vessel  certification  programs. 

However,  the  precise  wording  of  the 
self-insurance  requirement  in  the  pro¬ 
posed  rules,  to  wit:  “quick  assets  $14 
million  in  excess  of  current  Uabilitles,” 
went  beyond  the  intent  of  the  Commis¬ 
sion.  That  requirement  would  impose  an 
unreasonable  burden  upon  applicants. 
For  example,  the  annuid  financial  re¬ 
ports  of  two  of  the  largest  oil  companies 
in  the  United  States  show  that  these 
companies  each  had  current  assets  of 
approximately  $6  billion  and  current  li¬ 
abilities  of  £U)proximately  $4  billion.  That 
would  result  1^  working  capital  of  $2 
billion.  The  praise  wording  of  the  pro¬ 
posed  rules  would  require  quick  assets  in 
the  amount  of  $14  million  in  excess  of  the 
current  liabilities.  In  the  case  of  these 
two  oil  companies,  this  would  require 
their  maintaining  quick  assets  of  $4,014,- 
000,000,  so  tliat  their  quick  assets  would 
exceed  current  liabilities  by  $14  million. 
That  was  not  the  intent  of  the  Commis¬ 
sion.  It  was  Intended  that  the  self-in¬ 
surer  maintain  at  leasts  $14  million  of 
working  capital,  and,  that  at  least  $14 
million  of  those  current  assets  would  be 
“quick  assets.” 

The  Commission  has  reconsidered  the 
quick  assets  test  altogether  and  has  de¬ 


termined  to  abandon  that  test  in  favor 
of  a  modified  woiking  capitcd  test.  Very 
few  of  the  claims  arising  under  the  Act 
will  be  of  the  type  which  may  be  settled 
within  a  period  of  one  month  from  the 
date  of  claim.  Unlike  the  nonperform¬ 
ance  of  passenger  transportation,  where 
the  amount  of  the  claim  of  the  passenger 
left  stranded  on  the  pier  is  quickly  de¬ 
termined,  and  provable,  by  the  receipts 
for  the  passage  monies  paid,  the  validity 
of  a  claim  of  a  beach  front  property 
owner  for  damages  resulting  from  oil 
pollution  might  well  be  open  to  dispute 
both  as  to  the  existence  of  damage  and 
as  to  the  dollar  cost  of  that  damage. 
Consequently,  the  Commission  no  longer 
perceives  the  settlement  of  claims  within 
30  days  as  a  realistic  gocd,  so  one  of  the 
bases  for  its  adopting  a  quick  assets  re¬ 
quirement  in  the  propo^  rules  is  no 
longer  valid. 

Further,  the  Congress  intended  that 
self  Insurance  be  a  viable  alternative 
method  of  establishing  financial  re¬ 
sponsibility.  The  Act  makes  reference  to 
subsection  (p)  of  section  311  of  the  Fed¬ 
eral  Water  Pollution  Control  Act  as  the 
mechanism  for  evidencing  financial  re- 
/^nsibility  under  the  Act.  Paragraph 
(1)  of  that  subsection  specifically  pro¬ 
vides  for  self-insurance  as  a  method  of 
evidencing  financial  responsibility.  In  tiie 
Conference  Report  on  the  Act,  the  con¬ 
ferees  stated  that,  “itlhis  limit  ($14 
million]  would  provide  an  incentive  to 
the  owner  or  operator  to  operate  the  ves¬ 
sel  with  due  care  and  would  not  create 
too  heavy  an  insurance  burden  for  inde¬ 
pendent  vessel  owners  lacking  the  means 
to  self-insure.'’  (Emphasis  supplied  > 
Conference  Report,  p.  29.  Lastly,  “quick 
assets’’  is  not  a  commonly  recognized 
term  in  accounting.  The  Commission  for- 
sees  a  virtually  unlimited  number  of  dis¬ 
putes  as  to  which  assets  might  properly 
be  Included  within  the  term  “quick 
assets.”  The  Commission  does  not  wish  to 
Impose  a  heavy  burden  upon  applicants 
for  certificates,  unless  that  burden  is  re¬ 
quired  by,  or  contributes  significantly 
to,  the  purposes  of  the  Act.  Because  of 
the  burden  imposed  by  the  quick  assets 
test,  and  the  perceived  difficulties  in  its 
Implementation,  the  Conunission  has 
determined  that  the  financial  responsi¬ 
bility  of  self-insuring  applicants  should 
be  measured  by  reference  to  their  work¬ 
ing  capital  and  net  worth. 

While  the  more  frequent  reporting  re- 
.  quirements  imposed  by  the  rules  will  al¬ 
leviate  in  scrnie  measure  the  risk  of  dis- 
^pation  of  the  working  capital  of  a 
self-insurer,  prior  to  the  time  when  the 
Commission  could  take  action  to  revoke 
a  certificate,  those  reporting  require¬ 
ments  do  not,  alone,  adequately  bal¬ 
ance  that  risk.  One  of  the  goals  sought 
to  be  achieved  by  the  quick  assets 
test,  to  wit:  a  buffer  sufficient  to  permit 
the  Conunission  to  perceive  diminishing 
assets  in  time  to  require  substitute  evi¬ 
dence  of  financial  responsibility  before 
the  public  is  Injured,  is  still  gn  essential 
concern  of  the  Commission.  So  as  to  as- 
stu-e  that  an  applicant  is  and  will  con¬ 
tinue  to  be  financially  able  to  pay 
$14,000,000  in  damages  under  the  Act, 
the  Commission  is  now  requiring  in  these 
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rul^  that  the  applicant/certificant  dem¬ 
onstrate  that  It  has  working  capital  and 
net  worth  each  In  the  amount  of  $19,- 
000,000  In  order  to  obtain  a  certlflcate 
for  only  one  vessel. 

Because  the  vessel  operator  Is  strictly 
liable  for  $14,000,000  In  damages  arising 
out  of  each  Incident,  and  because  the 
likelihood  that  an  operator  will  be  In¬ 
volved  In  more  than  one  Incident  In¬ 
creases  with  the  Increase  In  the  niun- 
ber  of  vessels  operated  by  a  particular 
certiflcant  at  any  given  time,  the  Com¬ 
mission  has  required  applicants  wishing 
to  be  Issued  certificates  for  more  than 
one  vessel  to  establish  that  they  have 
additional  assets  available  to  pay  the 
damages  arising  out  of  multiple  Inci¬ 
dents.  However,  because  the  dollar 
amoimt  of  the  probable  damages  to 
which  an  operator  may  be  exposed  by 
reason  of  the  operation  of  more  than 
one  vessel  at  any  given  time  Is  not  di¬ 
rectly  proportional  to  the  number  of  ves¬ 
sels  operated,  the  Increase  In  assets  re¬ 
quired  for  self-insured  operators  of  more 
than  one  vessel  progressively  decreases 
for  each  additional  vessel.  Thus,  the  setf- 
Insured  operator  of  more  than  one  vessel 
Is  required  to  have  only  $5,000,000  In 
additional  assets  for  the  second  vessel, 
$4,000,000  for  the  third  vessel,  $3,000,000 
for  the  foiurth  vessel,  $2,000,000  for  ttie 
fifth  vessel,  and  $1,000,000  for  the  sixth 
vessel.  No  additional  assets  will  be  re¬ 
quired  for  the  seventh  and  subsequent 
vessels.  Thiis,  the  maximum  amount  of 
,  working  capital  and  net  worth  which  win 
be  required  from  a  self-insurer  Is 
$34,000,000,  respectively, 

’  Because  one  of  the  purposes  of  the 
Act  Is  to  provide  to  claimants  a  ready 
source  of  funds  to  compensate  them  for 
any  Injuries  for  which  they  may  be  en¬ 
titled  to  recover  imder  the  Act,  the  Com¬ 
mission  requires  that  the  assets  of  a  self- 
insurer,  which  may  be  Included  In 
computing  the  required  working  capital 
and  net  worth,  must  be  located  In  the 
United  States.  Thus,  working  capital,  ac¬ 
ceptable  for  the  purposes  of  these  rules. 
Is  calc\ilated  by  determining  the  amoimt 
of  the  current  assets  of  the  applicant 
which  are  located  tai  the  United  States, 
and  deducting  from  those  current  assets 
all  of  the  current  liabilities  of  the  iqj- 
pllcant,  ivherever  they  are  owed.  Sim¬ 
ilarly,  net  worth  Is  calculated  by  deter¬ 
mining  the  amount  of  the  total  assets 
of  the  applicant  which  are  located  hi 
the  Unlt^  States  and  deducting  from 
those  assets  the  amount  of  all  liabilities 
of  the  applicant,  wherever  those  liabili¬ 
ties  are  owed. 

Lastly,  the  amount  required  of  a  self- 
insurer  under  these  rules  Is  In  addltlcm 
to  the  amount  required  of  the  apidlcant 
imder  Part  542  of  the  Commission's  rules. 
If  the  applicant  holds  a  certificate  under 
that  Part  542  as  a  self-insurer.  For  ex¬ 
ample,  an  applicant  who  Is  required  to 
show  $4,000,000  under  Part  542,  must 
show  the  Commission  $23,000,000  In 
working  capital  and  net  worth  to  get  a 
certificate  for  one  vessel  under  these 
rules.  The  requirement  of  addltlcmal  as¬ 
sets  Imposed  by  subparagraph  (3)  of 
paragraph  (a)  of  section  543.6  Is  dif¬ 


ferent  from  the  general  requirement  for 
separate  and  distinct  financial  responsi¬ 
bility  Imposed  by  section  543.5  of  these 
rules.  In  that  It  Is  limited  to  applicants 
and  certlficants  under  these  rules  (Part 
543)  who  are  also  self-insurers  under 
Part  542  of  the  Commission’s  rules.  In 
the  event  a  self-lnsurlng  applicant  or 
certiflcant  under  these  rules  (Part  543) 
holds  a  certificate  under  Part  542  of  the 
Commission’s  rules  by  reason  of  insur¬ 
ance,  bond,  or  guaranty,  the  applicant  or 
certiflcant  under  this  Part  543  is  re¬ 
quired  only  to  demonstrate  working 
capital  and  net  worth  In  the  amounts 
required  under  section  543.6(a)  (3),  that 
Is  $19,000,000  for  one  vessel,  plus 
$5,000,000  for  the  second  vessel,  etc.,  so 
long  as  the  in^rance,  bond,  or  guaranty 
under  Part  542  remains  In  force. 

Subparagraph  (3)  of  paragraph  (a) 
of  section  543.6  requires  an  applicant  to 
submit,  with  Its  application.  Its  annual 
financial  reports  for  its  last  fiscal  year 
preceding  the  date  of  application.  The 
Commission  recognizes  that  an  applica¬ 
tion  for  a  certificate  might  be  filed  be¬ 
tween  the  end  of  the  applicant’s  fiscal 
year  and  receipt  by  the  applicant  of  the 
certified  financial  reports  for  that  fiscal 
year.  In  such  an  eventuality.  It  Is  the 
Intentlim  of  the  Commission  that  the 
applicant  shall  file,  with  the  applica¬ 
tion,  the  certified  financial  reports  for 
the  last  fiscal  year  for  which  certified  re- 
ixirts  have  been  received  by  the  appli¬ 
cant.  The  applicant  would  then  file  with 
the  Commission  the  certified  financial 
reports  for  the  fiscal  year  just  ending, 
Immediately  upon  receipt  of  those  reports 
by  the  applicant. 

Ihe  rules  provide.  In  subdivision  (tv) 
of  subparagraph  (3)  of  paragraph  (a) 
of  section  543.6,  that  self-insurers  shall 
notify  the  Commission  within  five  days 
of  the  date  the  self-insurer  knew,  or  had 
reason  to  believe,  that  the  amounts  of 
working  capital  or  net  worth  had  fallen 
below  the  amounts  required  by  subpara¬ 
graph  (3)  of  paragraph  (a)  of  s^lon 
543.6.  That  requirement  Is  but  a  specific 
example  of  the  general  continuing  duty 
Imposed  up<xi  all  applicants  and  certif- 
Icants  to  keep  the  Commission  informed 
of  changes  which  affect  the  financial 
condition  of  the  applicant  or  certiflcant. 
The  self-insurer  Is  permitted  only  five 
days  to  make  this  notification  because. 
In  the  case  of  self-insurers,  time  Is  of 
the  essence.  Similarly,  the  afinual  finan¬ 
cial  reports,  the  six-month  financial  re¬ 
ports,  and  the  quarteiiy  affidavits  must 
be  filed  with  the  Commission  at  the 
stated  times.  Because  the  financial  condi¬ 
tion  of  a  certiflcant  can  change  dras¬ 
tically  with  little  warning,  the  Com¬ 
mission  Intends  that  the  deadlines  for 
these  reporting  requirements  be  strictly 
complied  with.  The  Importance  of  these 
requirements  is  forcefully  brought  home 
by  the  provision  that  the  certificates  of 
a  self-insurer  who  falls  to  timely  file 
the  reports  required  by  subdivisions  (1) 
and  (11)  will  be  revoked  by  the  Com¬ 
mission,  on  short  notice  to  the  certiflcant, 
merely  because  the  reports  were  not 
timely  filed,  whether  or  not  the  reports 
are  actually  filed  later  and  evidence  a 


satisfactory  financial  cimdltion.  The 
Commission  wants  to  stress  that  It  ex¬ 
pects  these  reports  will  be  filed  on  time, 
and  that  self-insurers,  faced  with  a  de¬ 
teriorating  financial  condition,  will  not 
delay  the  filing  of  their  reports  In  the 
hope  that  their  financial  condition  will 
Improve,  or  In  an  attempt  to  load  just 
one  more  vessel  before  the  deteriorating 
financial  condition  is  brought  to  the  at¬ 
tention  of  the  Commission.  It  is  to  guard 
against  those  risks  that  the  revocation  of 
certificates  for  failure  to  timely  file  the 
reports  has  been  included  In  these  rules 
and  will  be  strictly  enforced. 

Because  there  may  exist  methods  of 
establishing  a  vessel  operator’s  financial 
responsibility  other  than  those  specifical¬ 
ly  set  forth  in  these  rules,  the  Commis¬ 
sion  has  added  as  a  fifth  method,  a  catch¬ 
all  provision  to  paragraph  (a)  of  sec¬ 
tion  543.6.  The  catch-all  method,  newly 
Incorporated  Into  the  rules,  does  not 
extend  to  modifications  of  the  other  four 
methods  of  establishing  financial  respon¬ 
sibility  provided  for  In  the  rules.  Sproifl- 
cally,  the  catch-all  provision  does  not 
permit  waivers  of  the  amounts  of  as¬ 
sets  required  of  a  self-insurer,  or  to 
the  reporting  requirements  imposed  up¬ 
on  self-insurers.  Rather,  the  catch-all 
method  Is  Intended  to  apply  to  a  new 
method,  for  example,  a  letter  of  credit, 
or  a  rldCT  or  endmeement  to  an  insurance 
policy,  or  some  other  form  of  financial 
responsibility  heretofore  unexamlned  by 
the  Commission  If,  upon  examination, 
the  Commission  finds  It  acceptable.  The 
Commission  does  not  Intend  the  catch¬ 
all  provision  to  be  used  with  any  fre¬ 
quency,  and  win  require  that  an  ap¬ 
plicant  who  wishes  to  establish  his 
financial  responsibility  by  some  means 
other  than  those  Incorporated  in  sub- 
paragraphs  (1)  through  (4)  of  para¬ 
graph  (a)  of  section  543.6  demonstrate 
that  the  new  method  is  In  the  public 
Interest  by  reference  to  Identifiable  and 
provable  factors. 

Subparagra];^  (4)  of  paragraph  (a) 
of  thte  sectlim  permits  the  filing  of  a 
guaranty  as  evidence  of  financial  respon¬ 
sibility.  In  this  method,  one  person  (the 
guarantor)  pr<Mnises  to  stand  for  the 
debt  of  another  (the  guarantee).  Often 
the  guarantor  Is  a  parent  or  other  cor¬ 
porate  affiliate  of,  the  guarantee.  By  this 
subparagraph  the  Cimunisslon  requires 
the  guarantor  to  establish  that  It  has 
the  resources  to  make  good  on  Its  guaran¬ 
ty.  Thus,  a  guarantor  must  meet  the 
same  requirements  as  to  working  capital 
and  net  worth  and  the  same  reporting 
requirements  as  a  self-insurer  under 
these  rules.  Because  a  guarantor  under 
these  rules  could  also  be  a  self-insurer 
in  Its  own  right  under  these  rules,  and/ 
or  under  Part  542,  and/or  a  guarantor 
under  Part  542,  these  rules  require  a 
guarantor  to  demonstrate  and  maintain 
working  capital  and  net  worth  each  equal 
to  the  total  of  the  obligations  of  the 
guarantor,  as  a  guarantor  and  as 
a  self-insurer.  When  calculating  the 
amount  of  assets  required  of  a  guarantor, 
the  amount  shall  not  be  calculated  by 
r^erence  to  the  total  number  of  ves¬ 
sels  which  It  guarantees  or  self-insures. 


FEDERAL  REGISTER,  VOL.  42,  NO.  146— FRIDAY,  JULY  29,  1977 


38804 


RULES  AND  REGULATIONS 


rather,  separate  calculatloiis  shall  be 
made  for  Mch  operator  which  It  guaran¬ 
tees  and  for  Its  own  self-insured  vessels. 

In  paragraph  (b)  of  section  543.6  the 
Commissl(m  permits  the  insurance  form 
or  the  surety  b<»d  form  to  be  signed 
by  more  than  one  insurer  or  surety,  re¬ 
spectively.  However,  that  permission  is 
granted  only  if  those  unden^ters  under¬ 
take  Joint  and  several  liability  for  the 
risks  evidenced  by  the  documents  signed. 
Because  the  Joint  liability  undertaken 
by  the  underwriters,  when  executing  an 
insurance  form  or  surety  form  Jointly, 
will  make  each  of  the  underwriters  lia¬ 
ble  for  the  full  $14,000,000  evidenced  by 
the  docxunent,  each  imderwriter  signing 
must  be  financially  able  to  carry  that 
$14,000,000  risk,  without  regard  to  the 
specific  division  of  risk  agreed  to  among 
them. 

The  proposed  rules  provided,  in  section 
543.6(c),  that  any  insurance  form, 
guaranty,  or  bond  provided  as  evidence 
of  financial  responsibility  imder  the 
rules,  shall  expressly  permit  direct  action 
by  the  claimant  against  the  underwriter; 
and  further  provided  that,  in  any  such 
direct  action,  the  imderwriter  will  be 
entitled  to  invoke  only  those  rights  and 
defenses  permitted  by  the  Act.  The  forms 
appended  to  the  rules  contained  a  con¬ 
sent  to  direct  action  and  that  limitation 
on  the  rights  and  defenses.  The  Group 
and  the  Water  Quality  Insurance  Syndi¬ 
cate  vigorously  asserted  that  direct 
action  is  not  permitted  by  the  Act.  The 
Syndicate  tocdc  the  position  that  no  direct 
action  is  permitted,  while  the  Group 
would  permit  a  direct  action  only  by  the 
United  States  and  the  Trans-Alaska 
Pipeline  Liability  Fund,  excludmg  direct 
action  by  any  other  claimant. 

The  Act  provides,  in  paragraph  (3)  of 
subsection  (c)  of  section  204,  that  the 
owner  and  operator  of  the  vessel  shall  be 
Jointly  and  severally  liable  for  the  first 
$14  million  of  claims  that  are  allowable 
under  the  Act,  and  further  provides  that, 
“(f)inancial  responsibility  for  $14,000,- 
000  shall  be  demonstrated  in  accordance 
with  the  provisions  of  section  311  (p)  of 
the  Fedend  Water  Pollution  Control  Act, 
as  amended  (33  U.S.C.  1321  (p))  before 
the  oil  is  loaded.”  Paragraph  (3)  of  sub¬ 
section  (p)  of  section  311  of  the  Federal 
Water  Pollution  Control  Act  provides :  * 

Any  claim  for  costs  Incurred  by  such  vessel 
(a  vessel  subject  to  the  Federal  Water  Pollu¬ 
tion  Contrcd  Act)  may  be  brought  directly 
against  the  Insurer  or  other  person  providing 
evidence  of  financial  re^onslblllty  as  re¬ 
quired  under  this  subsection.  In  the  case  of 
any  action  pursuant  to  this  subsection  such 
insurer  ot  other  person  shall  be  entitled  to 
Invoke  aU  rights  and  defenses  which  would 
have  been  available  to  the  owner  or  operator 
If  an  action  had  been  brought  against  him 
by  the  claimant,  and  which  would  have  been 
available  to  him  If  an  action  had  been 
brought  against  him  by  the  owner  or  oper¬ 
ate'. 

Para«rtmh  (1)  of  that  subsection  (p)  of 
section  311  requires  certain  vessels  to 
evidence  their  financial  responsibility  in 
the  amount  of  the  lesser  at-  $100  per  gross 
ton  or  $14  million,  to  meet  the  liability 
to  the  United  States  to  which  such  ves- 
sti  could  be  subjected  under  section  311. 


Subsectlcms  (f)  and  (g)  of  that  sectiim 
make  vessds,  and  third  parties,  liable  to 
the  United  Stages  for  the  costs  the 
United  States  has  incurred  in  cleaning 
up  the  discharges  of  oil  or  hazardous 
substances  from  vessels  subject  to  the 
Federal  Water  Pollution  Control  Act. 
Thus,  paragraph  (3)  of  subsection  (p) 
of  secticm  311  of  the  FWPCA  gives  to  all 
claimants  under  that  statute,  a  right  of 
direct  action  against  an  underwriter,  but 
permits  that  underwriter  to  assert,  in 
any  such  direct  action,  any  defenses 
which  the  vessel  operator  would  have 
been  entitled  to  assert  against  the  claim¬ 
ant,  and  any  defenses  which  the  under¬ 
writer  would  have  been  able  to  assert 
against  the  vessel  operator,  if  the  claim 
had  been  brought  against  the  under¬ 
writer  by  the  vessel  operator  instead  of 
by  the  claimant. 

There  is  no  provision  in  the  Trans- 
Alaska  Pipeline  Authorization  Act  which 
expressly  grants  a  right  of  direct  action 
against  the  underwriter  by  any  claimant. 
The  Act  only  refers  to  the  FWPCA  as 
the  controlling  statute  with  regard  to  the 
demonstration  of  financial  responsibility 
under  the  Act.  In  the  Conference  Report, 
the  House  and  Senate  conferees  stated: 

Since  the  Federal  Water  Quality  Improve¬ 
ment  Act  has  an  existing  mechanism  for 
establishing  proof  of  financial  responsibility, 
reference  was  made  to  the  appropriate  pro¬ 
vision  (13  U.S.C.  1321  (p)).  Such  provision 
would  be  used  to  the  extent  it  is  consistent 
with  the  purposes  of  this  Act;  for  example, 
references  to  tonnage  limitations  would  not 
apply.  (Emphasis  supplied.) 

Conference  Report,  p.  29.  Thus,  the  Con¬ 
gress  intended  that  the  financial  respon¬ 
sibility  provisions  of  the  FWPCA  should 
be  used  when  establishing  financial  re¬ 
sponsibility  under  the  Act,  but  only  to 
the  extent  that  those  provisions  are  con¬ 
sistent  with  the  purposes  of  the  Act.  ap¬ 
parently  recognizing  that  the  purposes 
of  the  Trans-Alaska  Pipeline  Authoriza- 
tiMi  Act  were  different  from  those  of  the 
FWPCA. 

'Hie  Water  Quality  Insurance  Syndi¬ 
cate  asserted  that: 

The  Act  does  not  grant,  nor  does  it  even 
suggest,  the  right  of  a  claimant  to  make 
claim  directly  against  the  Insurer.  Section 
543.6(c)  of  the  propoeed  regulations  purports 
to  grant  to  claimants  the  right  to  Institute 
claims  directly  against  the  Insurer.  This  con¬ 
stitutes  an  attempt  to  create  a  new  cause  of 
action  agaliut  the  Insurer — this  can  be  done 
only  by  the  legislature.  In  the  absence  of  a 
statute  to  the  contrary,  there  Is  no  privity 
between  an  Injured  party  and  a  llabUlty 
insurer  and  the  Injured  party  cannot  bring 
a  direct  action  against  the  Insurer. 

It  certainly  cannot  be  said  that  Congress 
was  immlndful  of  the  possibility  of  direct 
action  against  an  Insurer.  Direct  action  was 
permitted  in  the  Water  Quality  Improvement 
Act  of  1970,  then  was  continued  by  the  1972 
amendments.  The  omission  of  direct  action 
must  be  taken  as  a  deliberate  act  of  Con¬ 
gress.  On  these  facts,  we  feel  that  your  Com¬ 
mission  should  not  deviate  from  the  provi¬ 
sions  of  the  Act. 

The  concept  of  privity  of  contract,  gen¬ 
erally.  would  not  prevent  a  cause  of  ac¬ 
tion  by  a  pers(Hi  other  than  the  contract¬ 
ing  parties,  here  the  insurer  and  its 
assured,  merely  because  the  other  per¬ 


son  was  not  expressly  made  a  party  to 
the  contract.  Hie  concept  of  t^rd  party 
beneficiary  recognizee  that  a  third  per¬ 
son  might  have  been  intended  to  benefit 
from  the  contract  between  two  parties, 
thereby  permitting  the  third  party  to 
rely  on  undertakings  in  the  contract  in 
a  claim  against  the  promisor,  here  the 
Insurer.  While  the  concept  of  third  party 
beneficiary  has  not  been  applied  to  lia¬ 
bility  insurers,  it  has  been  applied  to  life 
insurance  companies.  Consequently,  the 
concept  of  an  insurer  being  held  to  an¬ 
swer  directly  to  one  not  expressly  party 
to  the  contract  of  Insurance  is  not  totally 
alien  to  the  cfxnmon  law.  Even  so,  the 
Commission,  by  these  rules,  does  not 
create  a  new  cause  of  action  against  the 
insurer,  rather,  the  Commission,  as  a 
condition  of  accepting  insurance  as  ade¬ 
quate  evidence  of  financial  responsibility 
under  the  Trans-Alaska  Pii^line  Author¬ 
ization  Act,  requires  the  insurers  to  con¬ 
sent  to  be  sued  by  claimants.  It  is,  among 
other  reasons,  that  consent  of  the  insurer 
which  would  give  rise  to  the  cause  of 
action  by  the  claimant  against  the  in¬ 
surer,  not  the  regulati(xis  of  the  Com¬ 
mission. 

While  it  can  be  argued,  as  the  Syndi¬ 
cate  has,  that  the  failure  of  the  Congress 
to  mention  direct  action  in  the  Act  was 
a  conscious  act  precluding  direct  action, 
the  better  interpretation  is  that  the  Con¬ 
gress  intended  all  of  the  provisions  of 
section  311(p)  of  the  FWPCA  to  apply  to 
the  establishment  of  financial  responsi¬ 
bility  under  the  Act,  insofar  as  those  pro¬ 
visions  are  consistent  with  the  purposes 
of  the  Act.  A  grant  of  direct  action  by 
the  claimant  against  the  Insurer,  ex-, 
pressly  contained  in  the  FWPCA.  is  de- 
cldely  consistent  with  the  purposes  of  the 
Act,  for  (me  of  its  purposes  was  to  provide 
expeditious  and  easy  compensation  to 
claimants  suffering  injury  as  a  result  of 
discharges  of  oil.  Consequently,  the  Com¬ 
mission  concludes  that  the  claimant  has 
a  right  of  direct  action  against  the  un¬ 
derwriter  imder  the  Tran-Alaska  Pipe¬ 
line  Authorization  Act. 

However,  the  Group,  while  not  denying 
the  right  of  direct  action  generally,  as¬ 
serted  that  it  is  available  only  to  the 
United  States  and  the  Trans-Alaska 
Pipeline  Liability  Fund.  Hie  Group  pre¬ 
sented  no  arguments  as  to  why  that 
should  be  the  case.  An  argument  can  be 
made  that,  while  the  right  of  direct  ac¬ 
tion  against  the  underwriter  is  included 
within  the  Act  by  reason  of  the  specific 
provision  therefor  in  the  FWPCA,  that 
specific  provision  only  runs  to  the  United 
States  in  the  FWPCA.  Consequently,  the 
argumoit  would  go.  only  the  United 
States  has  a  right  of  direct  action  against 
the  underwriter  under  the  Act.  It  could 
be  further  argued  that,  since  the  F^nd, 
although  established  as  a  nonprofit  cor¬ 
porate  entity,  is  actually  an  instrumen¬ 
tality  of  the  United  States,  the  F\ind 
should  enjoy  the  same  rights  of  direct 
acti(m  as  does  the  United  States. 

However,  the  Congress  did  not  use  the 
words  “United  States”  in  that  paragraph 
of  the  FWPCA  which  provides  a  right  of 
direct  actlcm  against  the  underwriter. 
Hie  Congress  used  the  word  "claimant”. 
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Thus,  the  PWPCA  granted  a  right  of 
direct  action  by  all  claimants  under  that 
statute.  When  that  provision  was  In¬ 
cluded  within  the  Trans-Alaska  Pipeline 
Authorization  Act  by  reference,  the  C(»x- 
gress  Intended,  similarly,  to  grant  a  right 
of  direct  action  to  all  claimants  under 
the  latter  Act  as  well.  TTie  CommisslMi 
concludes  that  the  more  expansive  in¬ 
terpretation  is  more  consistent  with  the 
purposes  of  the  Act,  and,  adopts  it  in 
these  rules. 

There  remains  the  question  of  what 
defenses  are  available  to  the  underwriter 
in  such  a  direct  action.  The  Group  as¬ 
serted  that  it  should  have  all  the  defenses 
which  it  would  have  under  the  FWPCA. 
No  reasons  were  given  for  that  assertion. 
It  can  be  argued  that,  if  a  right  of  direct 
action  against  the  underwriter  is  found 
in  the  Trans-Alaska  Pipeline  Authoriza¬ 
tion  Act  by  reason  of  its  reference  to  the 
FWPCA,  then  the  defenses  which  are 
permitted  to  that  direct  action  in  the 
PWPCA  must  follow  the  grant  of  the 
right  of  direct  action. 

Contrarily,  the  House  and  Senate  con¬ 
ferees  stated  that  the  FWPCA’s  finan¬ 
cial  responsibility  provisions  were  to  be 
used  only  to  the  extent  they  were  consist¬ 
ent  with  the  purposes  of  the  Trans- 
Alaska  Pipeline  Authorization  Act.  The 
PWPCA  granted  the  vessel  operator  sev¬ 
eral  defenses  not  permitted  to  the  vessel 
operator  under  the  Trans-Alaska  Pipe¬ 
line  Authorization  Act.  Under  the  Act, 
the  vessel  operator  may  escape  strict  lia¬ 
bility,  only  if  it  cap  prove  that  the  dam¬ 
ages  were  caused  (a)  by  an  act  of  war, 

(b)  by  the  negligence  of  the  United 
States  or  other  governmental  agency,  or 

(c)  with  respect  to  a  particular  claimant, 
by  the  negligence  of  that  claimant.  The 
Trans-Alaska  Pipeline  Authorization  Act 
did  not  include  the  defenses  of  act  of 
God,  and  causation  In  a  third  party  with¬ 
out  regard  to  whether  or  not  that  third 
party  was  negligent,  both  of  which  de¬ 
fenses  are  available  under  the  FWPCA. 
Thus,  it  can  be  argued  that  the  Congress 
Intended  that  persons  injured  by  dis¬ 
charges  of  trans-Alaska  pipeline  oil 
should  bear  a  substantially  smaller  por¬ 
tion  (tf  the  risk  of  loss  than  they  do  under 
the  FWPCA.  If  the  imderwriters  are  per¬ 
mitted  to  assert  against  the  claimant  all 
of  the  defenses  they  would  be  permitted 
to  assert  against  their  assured,  that  shift¬ 
ing  of  the  risk  of  loss  would  be  dimin¬ 
ished. 

Thus,  on  balance,  the  Commission  con-« 
eludes  that,  to  the  same  extent  that  the 
Act  Includes  the  right  of  a  direct  action 
by  all  claimants  against  the  insured  by 
its  reference  to  section  311  (p)  of  the 
PWPCA,  the  Act  also  Includes  the  de¬ 
fenses  to  such  a  direct  action  which 
the  underwriter  would  have  under  the 
PWPCA,  but  only  to  the  extent  that 
those  defenses  are  consistent  with  the 
purposes  of  the  TVans-Ala^a  Pipeline 
Authorisation  Act,  and  these  final  rules 
so  provide.  Clearly,  the  defenses  of  act 

God,  and  causation  in  a  ttilrd  party 
without  regard  to  the  negligence  of  that 
third  party,  and  causation  hi  any  third 
party  other  than  the  United  States  or 


other  governmental  entity,  are  not  con¬ 
sistent  with  the  purposes  of  the  Act,  and 
would  not  be  available  to  an  underwriter 
in  any  action  brought  pursuant  to  the 
Act.  Further,  while  certain  defenses 
which  an  underwriter  would  have  against 
its  assured  in  an  action  brought  by  the 
assured  against  the  underwriter,  which 
go  to  the  very  existence  of  a  contract 
of  insurance,  such  as,  fraud  in  the  execu¬ 
tion,  might  be  available  to  an  under¬ 
writer  in  an  action  brought  against 
the  underwriter  by  a  claimant  under 
the  Act,  not  all  defenses  which  an  un¬ 
derwriter  might  have  against  its  as¬ 
sured  in  an  ordinary  contract  of  in¬ 
surance  would  be  available  to  the  under¬ 
writer  under  the  Trans-Alaska  Pipe¬ 
line  Authorization  Act.  For  example,  the 
defense  of  wilful  misconduct  on  the  part 
of  the  vessel  operator  is  inconsistent 
with  the  purposes  of  the  Act.  While  pub¬ 
lic  policy  might  favor  a  defense  of  wil¬ 
ful  misconduct  on  the  part  of  the  vessel 
operator  in  an  action  by  the  operator 
against  its  insurer  pursuant  to  a  contract 
of  hull  insurance,  the  policy  considera¬ 
tions  in  the  hull  insurance  situa¬ 
tion  do  not  obtain  in  this  situation 
Involving  Injury  to  third  parties  and 
their  property  resulting  from  oil  pollu¬ 
tion.  In  the  hull  insurance  situation,  pub¬ 
lic  policy  dictates  that  the  vessel  opera¬ 
tor,  who  wilfully  and  wrongfully  scuttles 
the  vessel  in  deep  water,  should  bear  the 
full  extent  of  the  loss  which  that  wrong¬ 
ful  act  occasioned,  so  as  to  deter  others 
from  engaging  in  similar  wrongful  acts. 
If  the  Insiwer  may  escape  pasring  its 
assured  for  the  scuttled  vessel,  only  the 
assured  will  suffer.  But.  in  the  oil  pollu¬ 
tion  situation,  aside  from  the  loss  of 
the  vessel,  the  wilfully  wrongful  opera¬ 
tor  might  well  not  suffer  at  all,  while 
the  injured  claimant  would  bear  the 
fun  burden  of  the  Injuries  resulting 
frwn  the  oil  which  escaped  from  the 
scuttled  vessel.  This  is  particularly  true 
in  the  case  where  the  vessel  operator  is 
one  of  those  corporations  whose  sole 
assets  are  the  vessel  operated  by  the 
corporation,  which  vessel  is  heavily 
mortgaged.  In  such  a  situation,  although 
the  vessel  operator  would  be  liable  up 
to  $14  million  to  the  person  Injured  as 
a  result  of  the  escaping  on.  that  ves¬ 
sel  operator  would  have  no  assets,  other 
than  Insurance,  to  pay  the  claimant,  be¬ 
cause  the  vessel  would  no  longer  exist 
or,  even  if  it  were  not  a  total  loss,  the 
mortgagee  would  recover  all  or  most  of 
the  proceeds  from  the  sale  of  the  ves¬ 
sel.  Thus,  the  claimant  would  receive 
no  monies  from  the  operator,  and,  if  the 
underwriter  was  permitted  to  inteipose 
the  defense  of  wilfiil  misconduct  on  the 
part  of  the  vessel  operator,  no  monies 
from  the  imderwrlter  either.  But,  one 
of  the  purposes  of  the  Act  was  to  as¬ 
sure  that  the  individual  claimant  would 
be  conmensated.  and  that  the  risk  of 
that  compensation  be  borne  by  those 
transpmting  the  oil,  elttter  as  self- 
insurers,  or  through  the  premiums  paid 
to  an  underwriter.  A  partlcvlar  vessel 
is  permitted  to  carry  trans-Alaska  pipe¬ 
line  oil  (mly  after  the  United  States  is 
informed  that  the  operator  of  that  ves¬ 


sel  has  sufiScient  funds,  by  Insiu-ance  or 
otherwise,  to  pay  the  damages  for  which 
the  operator  is  made  liable  under  the 
Act,  The  Commission  will  issue  a  certif¬ 
icate  attesting  to  the  world  that  a 
particular  vessel  operatOT,  operating  a 
particular  vessel,  has  sufflcleskt  funds  to 
pay  those  damages.  The  Commission 
does  so,  upon  the  representation  of  an 
Insurer  that  the  liability  of  the  operator 
is  Insured.  If  the  Insurer  is  then  per¬ 
mitted  to  assert,  by  reason  of  some  act 
over  which  the  Commission  has  no  con¬ 
trol,  that  the  protection  of  the  insurance 
is  no  longer  there,  the  purposes  of  the 
Act  will  be  soundly  defeabwl.  Consequent¬ 
ly,  the  Commission  concludes  that  the 
Act  should  not  be  interpreted  so  as  to 
include  the  defense  of  wilful  misconduct 
on  the  part  of  the  operatw. 

In  paragraph  (f)  of  this  section  543.8 
is  found  another  example  of  the  con¬ 
tinuing  duty  of  certificants  to  keep  the 
Commission  informed  of  changes  in  data 
relevant  to  the  financial  responsibility 
of  those  certificants.  To  the  extent  the 
reporting  requirements  set  forth  in  para¬ 
graph  (f)  are  different  from  the  report¬ 
ing  requirements  set  forth  in  subdivision 
(iv)  of  subparagraph  (3)  of  paragraph 
(a)  of  this  section,  self-insurers  must 
also  comply  with  this  paragrai^  (f ) . 

Section  543.7,  Certificates,  Issuance. 
This  section,  among  other  things,  re¬ 
quires  that  the  original  copy  of  the  cer¬ 
tificate  issued  pursuant  to  these  rules 
be  carried  on  board  the  vessel,  provides 
that  the  certificate  will  expire  at  a  date 
certain,  not  more  than  two  years  frran 
the  date  of  issue,  and  provides  that  the 
certificate  will  be  void  if  there  are  any 
erasures  on  or  alterations  of  the  certifi¬ 
cate,  or  if  the  certlficant  is  not  the  oper¬ 
ator  of  the  vessel  named  on  the  certifi¬ 
cate.  Those  provisions  are  largely  en¬ 
forcement  tools  designed  to  prevent  the 
imlawful  use  of  certificates,  and  to  fa¬ 
cilitate  a  regular  check  on  the  validity  of 
certificates.  The  ultimate  purpose  of 
these  enforcement  tools  is  to  assure  that 
the  public  is  adequately  protected. 

International  Ocean  Transport  Corpo¬ 
ration  asserted  that  it  was  unnecessary 
to  require  a  new  certificate  under  these 
rules,  in  addition  to  the  existing  certifi¬ 
cate  under  Part  542  of  the  Commission’s 
rules,  that  the  Commission  ought  to  allow 
any  copy  rather  than  the  wlginal  of  the 
certificate  to  be  carried  aboard  the  ves¬ 
sel,  and  that  the  renewal  of  certificates 
is  an  unnecessary  burden  upon  certifi¬ 
cants.  Because  the  two  statutes,  the  Act 
and  the  FWPCA,  cover  separate  and  dis¬ 
tinct  liabilities,  different  defenses,  aiul 
different  dollar  limitations,  aiui  because 
of  the  practical  problems  involved  in  the 
revocatkm  of  certificates  when  the  in¬ 
surance  covering  the  liability  \inder  one 
statute  is  cancelled,  but  the  insurance 
imder  the  other  statute  is  not  cancelled, 
the  Conunlssion  concludes  that  two  dis- 
tinet  certificates,  one  under  Pi^  542  and 
one  under  Part  543,  is  the  least  bvrdra- 
some  method  of  carrying  out  its  duties 
under  the  two  statutes. 

By  requiring  that  the  original  certifi¬ 
cate  be  kept  on  board  the  vessel,  and  that 
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all  certificates  be  returned  to  the  Com- 
misslcui  ev^  two  years,  the  Commission 
will  be  able  to  prevent  the  unlawful  use 
of  certificates.  If  the  certificant  were 
permitted  to  have  (xi  board  the  vessel  a 
copy  of  the  original  certificate,  enforce¬ 
ment  officials  would  not  be  in  a  position 
to  know  whether  the  certificate  had  been 
returned  to  the^Commlsslon  for  revoca¬ 
tion.  Purtha*.  permitting  the  certificant 
to  keep  the  original  at  its  office,  rather 
than  aboard  the  vessel,  would  facilitate 
the  deception  of  enforcement  officials, 
for  the  certificate  could  be  altered,  and 
a  c(^y  of  the  altered  certificate,  whereon 
the  alteration  would  be  more  difficult  to 
detect,  could  be  kept  aboard  the  vessel. 
In  like  manner,  expiring  certificates  will 
permit  the  Commission  to  weed  out  un¬ 
used  certificates,  and  wiU  facilitate  the 
enforcement  of  Commission  revocation. 
Even  if  the  certificsuit  does  not  return 
the  certificate,  eventually,  it  will  be  in¬ 
valid  on  its  face. 

Paragrai^  (b)  of  section  543.7  pro¬ 
vides  the  procedure  to  be  followed  wh«x 
the  certificant  ceases  to  be  the  operator 
of  the  vessel  named  on  the  certlfipate. 
The  certificant  is  required  to  retiuh  the 
certificate  to  the  Commission,  and,  by 
completing  the  reverse  side  of  the  cer¬ 
tificate,  inform  the  Commission  of  the 
natiu-e  of  the  change.  In  the  event  the 
certificant  is  unable  to  return  the  cer¬ 
tificate,  the  certificsuit  is  required  to  pro¬ 
vide  the  same  information  to  the  Com¬ 
mission  by  letter  or  other  written  means. 

Section  543.8,  Certificates,  Denial  or 
Revocation.  In  this  section,  the  Commis¬ 
sion  sets  forth  the  five  reasons  for  deny¬ 
ing  an  ai^lication  for  a  certificate,  or 
revoking  (me  already  Issued.  Subpara¬ 
graph  (1)  of  paragraph  (a)  of  that  sec- 
ti(m  is  intended  to  have  broad  effect. 
Thus,  if  an  applicant  or  a  certificant,  or 
any  one  acting  on  their  behalf,  shall  wil¬ 
fully  make  any  false  stat^ent  to  the 
C<munisslon  in  connection  with  the  cer¬ 
tificate  being  applied  for.  or  the  certifi¬ 
cate  held,  the  Commission  may  revoke 
the  certificate  or  doiy  the  application 
for  a  certificate,  even  though  the  aiH>li- 
cant  or  certificant  has  demonstrated  that 
It  has  the  assets  required  by  these  rules. 
Although  the  subparagraph  speaks  in 
terms  of  applications  or  requests  for  cer¬ 
tificates  and  the  retention  of  certificates, 
the  subparagraph  applies  to  all  dealings 
between  the  Ccmunission  and  applicants 
or  certificants  with  regard  to  the  cer¬ 
tification  process. 

Similarly,  subparagraph  (3)  of  para¬ 
graph  (a)  of  this  section  would  permit 
the  Commission  to  deny  or  revoke  a  cer¬ 
tificate  for  failure  to  ccnnply  with  the 
Commlssi(m’s  inquiries,  regiilations,  or 
orders,  without  regard  to  whether  the 
applicant  or  certificant  has  demonstrated 
that  it  has  the  assets  required  by  these 
rules.  Subparagraph  (4)  of  paragraph  (a) 
of  the  section  relates  only  to  the  annual 
financial  r^mrts,  the  six-month  finan¬ 
cial  reports,  and  the  quarterly  affidavits 
required  of  self-insurers  by  subdivisions 
(1)  and  (ID  of  subparagraph  (3)  of  para¬ 
graph  (a)  of  section  543.6  of  these  rules. 
Hie  emphasis  here  Is  uixm  the  timely 
filing  (ff  those  re<iulred  documents,  and 


refiects  the  Commission’s  intration  to 
clos^  police  self-insurers.  Even  if  the 
required  statements  are  filed.  If  they  are 
not  filed  on  time,  the  certificate  may  be 
d^ed  or  revoked  by  the  Commission. 

SubparagraiA  (5)  of  paragraph  (a) 
of  this  section  extends  to  the  cancellation 
or  terminaticm  of  any  undertaking,  even 
if  the  undertaking  were  filed  as  a  portion 
of  the  evidence  of  financial  responsibility 
where  an  applicant  or  certificant  estab¬ 
lishes  its  financial  responsibility  by  a 
combination  of  methods,  as  permitted  by 
paragraph  (a)  of  section  543.6  of  these 
rules.  Thus,  if  an  applicant  or  certificant 
were  to  establish  its  financial  responsi¬ 
bility  by  maintaining  in  the  United  States 
only  a  portion  of  the  working  capital  and 
net  worth  required  by  subparagraph  (3) 
of  paragrai^  (a)  of  section  543.6,  with 
the  balance  of  the  assets  being  evidenced 
by  a  siu'ety  bond,  the  certificate  would  be 
revoked,  if  the  bond  were  cancelled  or 
terminated,  even  though  there  were  no 
change  in  the  working  capital  or  net 
worth  of  the  ceitificant. 

Before  denying  an  application  for  a 
certificate  or  reveling  a  certificate  which 
it  has  Issued,  the  Commission  will  in¬ 
form  the  applicant  or  certificant  of  its 
intention,  and  will  afford  the  applicant 
or  certificant  a  period  of  time  to  show 
the  Commission  that  the  basis  for  its 
intended  denial  or  revocation  is  not  true. 
However,  the  period  of  time  afforded 
varies  according  to  the  urgency  of  the 
action.  Thus,  where  the  Commission  in¬ 
tends  to  revoke  a  certificate  because  an 
imdertaking  is  to  be  canceled  or  termi¬ 
nated,  the  C(MnmissloQ  will  revoke  the 
certificate  effective  either  with  that  can¬ 
cellation  or  terminaticm.  or  ten  days  after 
the  date  of  the  Cemunissiem’s  notice  of 
intention  to  revere,  whlchev^  is  later. 
Similarly,  if  the  reason  for  the  intended 
revocation  is  the  failure  of  a  self-insurer 
to  timely  file  the  annual  financial  report, 
or  the  six-month  financial  report,  or  the 
quarterly  affidavits,  required  by  subdivi¬ 
sions  (1)  and  (11)  of  subparagraph  (3)  of 
paragraph  (a)  of  sectl<m  543.6  of  the 
rules,  the  rev(x:ation  ^all  be  effective  10 
days  after  the  date  of  the  Commission’s 
notice  of  intentiem  to  revoke.  In  both 
those  situations  the  certificant  shall  be 
afforded  the  c^portunity  of  a  hearing, 
but  that  hearing  shall  be  brief  and  cir¬ 
cumscribed.  The  hearing  shall  be  limited 
to  permitting  the  certificant  to  show  that, 
in  the  first  case,  the  imdertaking  has  not 
been  canceled  or  terminated,  or  to  pro¬ 
duce  other  evidence  of  financial  responsi¬ 
bility  in  accordance  with  these  rules,  and, 
in  the  second  situation,  that  the  required 
financial  statements  were  filed  cm  time. 
Thus,  in  both  those  situations  the  Issues 
are  very  limited,  and  would  not  require 
an  evidentiary  hearing.  Indeed,  only  the 
briefest  of  hearings  would  be  required. 
In  both  those  situations  the  risk  to  the 
public  attendant  up(m  permitting  a  cer¬ 
tificant  to  retain  a  certificate  is  so  great 
that  expedited  resolution  of  the  questions 
is  mandatory. 

Before  effecting  denials  of  applications 
or  rev(x:ati(ms  of  certificates  on  any  other 
grounds,  the  i^llcant  or  certificant  will 
be  afforded  30  days  after  the  date  of  the 


notice  of  intention  to  deny  or  revoke  to 
request  a  hearing.  If  a  timely  request  for 
a  hearing  Is  su^nltted  to  the  Commis- 
8i(m,  the  Commlssicm  will  grant  a  hear¬ 
ing.  However,  the  nature  of  the  hearing 
will  depend  upon  the  context  of  the  par¬ 
ticular  case.  For  example,  the  Commis¬ 
sion  will  not  order  a  full  scale  evidentiary 
hearing,  unless  there  are  disputes  as  to 
material  facts.  Since  the  Commission,  in 
its  notice  of  intention  to  deny  or  revoke, 
will  state  the  reasons  for  the  Intended 
action,  there  will  not  be  any  disputes  as 
to  material  facts  imless  the  applicant  or 
certificant,  in  its  request  for  a  hearing, 
disputes  specific  facts.  A  general  denial, 
or  vague  assertions,  will  not  be  sufficient 
to  precipitate  lengthy  hearings. 

In  its  comments,  the  Group  asserted, 
with  respect  to  this  section,  that  an 
insurer  should  be  permitted  to  cancel  an 
insurance  certificate  upon  30  days’  no¬ 
tice  to  the  Commission.  That  comment 
appears  to  proceed  from  a  misunder¬ 
standing  of  this  section.  *1710  Group  ap¬ 
pears  to  confuse  its  “certificates  of  In- 
siu-ance’’  with  the  certificates  issued  by 
the  Commission  after  an  applicant  has 
established  its  financial  responsibility. 
This  section  refers  to  the  certificates  is¬ 
sued  by  the  Commission,  not  “certificates 
at  insurance.’’  The  cancellation  or  termi¬ 
nation  of  those  latter  certificates  is  pro¬ 
vided  for  in  the  Insurance  form  appended 
to,  and  incorporated  within,  these  rules. 

The  four  forms  to  be  used  in  complying 
with  these  rules  have  been  Incorporated 
within  the  rules  by  reference.  The  forms 
are  to  be  interpreted  so  as  to  be  consist¬ 
ent  with  the  rules,  and  with  the  purpose 
of  the  Act  which  these  rules  implement, 
to  wit:  the  maximum  protection  of  the 
public.  Form  F7gC-224P,  Application  for 
Certificate  of  Financial  Responsibility 
(Alaska  Pipeline) ,  is  intended  to  provide 
the  Commissi(m  with  information  as  to 
the  identity,  organizatiem,  location  and 
vessels  of  each  applicant.  The  form 
must  be  submitted  to  the  Commission 
when  an  applicant  applies  for  its  first 
certificate  under  these  rules.  Thereafter, 
so  long  as  the  applicant  holds  at  least 
one  certificate,  addition  ot  vessels, 
changes  in  names  of  vessels,  and  deletion 
of  vessels  may  be  ac(x>mpllshed  by  let¬ 
ter,  telegraph,  or  other  writing.  The  ap¬ 
plication  form  is  not  required  for  those 
subsequent  changes.  Similarly,  a  certifi¬ 
cant  applying  for  a  renewal  of  its  existing 
certificate  may  do  so  by  letter,  telegraph, 
or  other  writing.  However,  when  the  ap¬ 
plication  form  is  first  submitted  it  must 
be  complete.  That  is,  all  spaces  on  the 
application  form  must  be  filled  in. 

Forms  FMC-225P,  FMC-226P,  and 
FMC-227P  are  the  forms  for  insurance, 
surety  bond,  or  guaranty.  Each  of  those 
forms  is  an  undertaking  by  an  under¬ 
writer  to  provide  sufficient  monies  to 
compensate  persons  making  claims 
under  the  Act.  Those  imdertakings  are 
of  indefinite  duration,  and  may  be 
terminated  mily  in  accordance  with  the 
provisions  contained  in  the  undertaking. 
Specifically,  those  undertakings  may  be 
terminated  only  by  written  notice  to  the 
Ccxnmisslon  and  to  the  vessel  operatm*, 
received  by  the  Commission  at  least  30 
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days  prior  to  the  effective  date  of  the 
termination.  However,  even  though 
notice  of  termination  might  be  given  to 
the  Commission  and  the  vessel  operator, 
the  vessel  operator  might,  prior  to  the 
effective  date  of  that  termination,  load 
trans-Alaska  pipeline  oil  for  a  voyage 
which  would  continue  beyond  the  stated 
effective  date  of  termination.  Con- 
.sequently,  the  forms  provide  that,  not¬ 
withstanding  the  notice  given,  the 
undertaking  shall  not  terminate  until 
the  voyage,  begun  prior  to  the  stated 
termination  date,  has  been  completed, 
and  all  of  the  oil  off-loaded  from  the 
vessel.  That  provision  will  assure  that 
there  are  assets  available  to  bay  claims 
which  might  arise  out  of  that  voy¬ 
age  in  progress.  The  forms  designate 
an  agent  in  the  United  States  em¬ 
powered  to  receive  process  relating  to 
the  Act  or  these  rules,  and  further 
provide  that  the  Secretary  of  the  Com¬ 
mission  will  be  that  agent,  in  the  event 
the  designated  agent  cannot  be  served. 

The  State  of  Alaska  urged  that  xmder- 
writers  should  be  specifically  amenable 
to  suit  In  Alaska,  British  Columbia, 
Washington.  Oregon  and  California. 
Alaska  argued  that  the  greatest  amount 
of  vessel  traffic  will  occur  within,  or  ad¬ 
jacent  to,  those  five  jurisdictions,  there¬ 
by  subjecting  those  jurlsidictions  to  an 
increased  likelihood  of  injury.  According 
to  Alaska,  direct  action  against  an 
underwriter  is  of  little  value  to  an 
Alaskan  native,  when  the  agent  for 
service  of  process  is  located  in  New  York 
City.  The  comment  of  Alaska  has  some 
merit,  however,  its  implementation  would 
raise  practical  difficulties.  If  the  Com¬ 
mission  were  to  require  an  agent  for 
service  of  process  in  those  five  jurisdic¬ 
tions.  in  would  appear  necessary  to  also 
require  an  agent  for  service  of  process 
in  other  states,  such  as  Georgia  and 
Louisiana,  where  Deepwater  Ports  are 
likely  to  be  constructed,  and  virtually  any 
other  State  of  the  United  States  perceiv¬ 
ing  a  substantial  likelihood  of  oil  pollu¬ 
tion  injtiry. 

The  Department  of  the  Interior’s  rules 
regarding  claims  settlement  specifically 
provide  that  a  claimant  may  present  its 
claim  to  the  Trans-Alaska  Pipeline 
Liability  Fund,  in  lieu  of  suing  the 
operator  or  its  underwriter.  If  the 
operator  or  its  imderwriter  does  not 
timely  settle  the  claim  of  the  claimant.  * 
Thus,  the  Alaskan  native  would  be  able 
to  receive  compensation  for  Injury  with¬ 
out  leaving  the  State.  The  Fund  would ' 
then  proceed  against  the  imderwriter 
wherever  the  imderwriter  might  be 
found.  Further,  while  certain  operators 
might  make  only  one  call  at  a  given  port, 
it  is  likely  that  most  of  the  operators 
transporting  trans -Alaska  pipeline  oil 
will  return  to  the  various  ports  on  several 
occasions,  thereby  permitting  the  local 
residents  to  obtain  jurisdiction  over  the 
operator  in  the  local  courts.  Lastly,  if 


*In  any  event,  the  Interior  rules  provide 
that  all  claims  are  to  be  physically  delivered 
to  the  Fund,  which  has  an  offlce  in  Alaska, 
which  will  then  send  the 'Claims  on  to  the 
owner,  operator,  and  underwriter. 
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the  claim  exceeds  $10,000,  Jurisdiction 
would  lie  in  United  States  district  court, 
either  under  the  federal  question  rule  or, 
arguably,  under  subsection  (n)  of  sec¬ 
tion  311  of  the  FWPCA,  which  grants 
jurisdiction  to  the  district  courts  for  any 
action  arising  under  that  section.  In  the 
district  courts,  venue  will  lie,  among 
other  places,  in  the  district  where  the 
cause  of  action  arose,  which  would  in¬ 
clude  the  district  where  the  claimant 
sustained  the  injury.  Since  the  jurisdic¬ 
tion  of  the  several  district  courts  extends 
throughout  the  United  States,  the  dis¬ 
trict  court  for  the  District  of  Alaska 
would  have  jurisdiction  over  the  agent 
located  in  New  York  City.  In  the  view  of 
the  Commission,  the  Increased  burden 
upon  underwriters  which  would  result 
from  maintaining  agents  in  the  several 
States,  outweighs  the  benefits  to  the 
public  which  would  result  from  imposing 
that  requirement. 

The  form  of  bond,  P’MC-226P,  provides 
that,  “termination  (of  the  bond)  shall 
not  affect  the  liability  of  the  Surety  In 
connection  with  an  incident  occurring 
prior  to  the  date  such  termination  be¬ 
comes  effective.”  TTie  insurance  form, 
225P,  and  the  guaranty  form,  227P,  as 
proposed,  provided  that  the  insurance,  or 
guaranty,  are  applicable  only  in  relation 
to  incidents  giving  rise  to  claims  occur¬ 
ring  between  the  effective  date  of  the 
document  and  its  termination.  The  insur¬ 
ance  and  guaranty  forms  do  not  contain 
the  specific  language,  as  to  liability  for 
incidents  prior  to  termination,  which  is 
contained  In  the  bond.  Alaska  urged  the 
Commission  to  Insert  that  specific  lan¬ 
guage  In  the  insurance  and  eruaranty 
forms  so  as  to  preclude  any  argument 
that  the  liability  Is  somehow  different. 
As  the  State  of  Alaska  concedes,  the  same 
result  is  obtained  by  the  language  pres¬ 
ently  contained  in  the  Insurance  and 
guaranty  forms.  However,  the  addition 
of  the  specific  language  requested  by 
Alaska  would  make  more  certain  the  lia¬ 
bility  of  the  insurer  or  guarantor  for 
incidents  occurring  prior  to  the  termina¬ 
tion  of  the  insurance  policy  or  guaranty, 
and  that  language  has  been  incorporated 
into  forms  FMC-225P  and  FMC-227P. 

The  insurance  form,  PMC-225P,  Is  a 
representation  from  the  Insurer  to  the 
Commission,  that  it  has  insured  a  par¬ 
ticular  vessel  operator  for  the  liabilities 
to  which  the  vessel  operator  might  be 
subjected  pursuant  to  the  Act.  The  form 
is  not  the  actual  insurance  policy  Issued 
by  the  insurer  to  its  assured.  Alaska 
urged  the  Commission  to  require  the  in¬ 
surer  to  file  with  the  Commission  a  uni¬ 
form  endorsement  to  existing  Insimince 
policies,  which  would  contain  the  actual 
language  of  the  policies.  Alaska  was  con¬ 
cerned  that  the  actual  policy  of  the  in¬ 
surer  might  differ  from  that  represented 
by  the  insurer  to  the  Commission. 

The  Commission’s  rules  on  the  FWPCA 
(Part  542)  provide  that  an  applicant 
may  evidence  its  financial  responsibility 
by  providing  to  the  Commission  a  dupli¬ 
cate  original  of  its  Insurance  policy.  If 
the  applicant  does  so,  to  be  acceptable  to 
the  Commission,  that  policy  must  contain 
a  uniform  endorsement  incorporating 
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Into  the  policy,  the  liability  imposed  by 
the  FWPCA.  Alternatively,  the  i^plicant 
may  submit  to  the  Commission  a  certifi¬ 
cate  of  insurance,  wherein  the  insurer 
represents  to  the  Commission  that  the 
applicant  is  insured  by  it  against  the 
liabilities  imposed  by  the  FWPCA.  The 
latter  method  is  that  which  Is  incorpo¬ 
rated  into  these  rules  dealing  with  trans- 
Alaska  pipeline  oil  pollution  liability 
(Part  543) .  Of  the  more  than  25,000  ves¬ 
sels  certificated  by  the  Commission  under 
the  FWPCA,  the  Commission  has  received 
only  one  insurance  policy  containing  the 
uniform  endorsement.  All  other  appli¬ 
cants  for  certificates,  relying  upon  In¬ 
surance  as  the  evidence  of  financial 
responsibility,  have  submitted  the  repre¬ 
sentation  of  the  Insurer  that  the  appli¬ 
cant  is  insured  by  it.  That  method  has 
worked  well,  and  has  not  Impaired  the 
claims  of  the  United  States  against  ves¬ 
sel  <H)erators  and  their  insurers  under  the 
FWTCA.  Consequently,  the  Commission 
did  not  include  the  optional  uniform  en¬ 
dorsement  method  within  the  proposed 
rules  regarding  trans- Alaska  pipeline  oil. 
In  the  view  of  the  Commission,  the  fear 
of  Alaska,  that  claimants  might  be  in¬ 
jured,  if  the  policy  of  Insurance  differed 
from  the  representation  made  to  the 
Commission,  is  not  well  founded.  Having 
represented  to  the  Commission,  for  the 
purposes  of  causing  the  Commission  to 
issue  a  certificate  of  financial  responsibil¬ 
ity,  that  a  policy  of  insurance  containing 
certain  liabilities  existed,  an  insurer  is 
estopped  from  asserting  that  such  a 
policy  does  not  exist,  or  that  the  policy 
which  does  exist  has  terms  and  condi¬ 
tions  different  from  those  represented 
to  the  Commission.  Consequently,  that 
comment  of  Alaska  has  not  l^n  adopted. 

The  insurance  form,  FMC-225P,  pro¬ 
vides  insurance  to  the  limit  of  $14  million 
per  incident.  Similarly,  the  guaranty. 
Form  FMC-227P,  has  a  limit  of  liability 
of  $14  million  per  Incident.  However,  the 
bond  is  in  a  definite  penal  sum,  without 
regard  to  the  number,  if  any.  of  inci¬ 
dents  in  which  vessels  operated  by  the 
principal  of  the  bond  are  involved.  The 
bond  is  a  schedule  bond,  and,  in  accord 
with  the  Commission’s  decision  on  self- 
insurance,  the  penal  sum  varies  with  the 
number  of  vessels  listed  In  the  schedule. 
For  one  vessel,  the  penal  sum  is  $14 
million.  That  sum  differs  from  the  $19 
million  required  of  a  self-insurer  for  one 
vessel  because  the  extra  $5  million  in 
working  capital  and  net  worth  required 
of  a  self -Insurer  is  intended  to  be  a  buffer 
as  protection  against  the  rapid  dissipa¬ 
tion  of  the  assets  of  the  self-insurer.  That 
protection  against  dissipation  is  not  re¬ 
quired  in  the  case  of  a  bond,  as  the  ability 
of  the  surety  company  to  pay,  is  policed 
by  other  governmental  agencies.  Not¬ 
withstanding  the  maximum  penal  sum 
of  $29  million,  where  there  are  six  or 
more  vessels  listed  in  the  schedule  of  the 
bond,  the  surety  would  not  be  liable  for 
more  than  $14  million  in  any  one  inci¬ 
dent,  as  the  vessel  operator  is  not  liable 
for  more  than  that  amount.  Because  the 
bond  is  In  an  Indexible  amount,  the  bond 
provides  that  the  surety  Is  not  discharged 
of  Its  obligation  to  pay  the  penal  sum 
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unless  the  principal  shall  pay,  or  the 
surety  shall  keep  the  Commission  in¬ 
formed  of  ail  suits  filed,  judgments  ren¬ 
dered,  and  payments  made  by  the  surety 
under  the  bond,  'fhis  requirement  is  to 
permit  the  Commission  to  require  a 
certificant  to  obtain  additional  evidence 
of  financial  responsibility  where  the 
surety  has  paid  a  portion,  or  all,  of  its 
obligation  under  the  bond.  If  this  re¬ 
quirement  were  not  present,  the  Commis¬ 
sion  would  not  know  when  a  surety  had 
paid  all  that  it  was  obligated  to  pay 
under  the  bond,  thereby  leaving  a  cer¬ 
tificant  without  the  assets  required  by 
the  Act. 

According^'.  Subchapter  B  of  Chapter 
IV  of  Title  46  of  the  Code  of  Federal  Reg¬ 
ulations  is  amended  by  the  addition  of 
a  new  Part  543,  as  set  forth  below. 

By  the  Commission. 

Joseph  C.  Polking, 
Acting  Secretary. 

PART  543 — FINANCIAL  RESPONSIBILITY 
FOR  OIL  POLLUTION— ALASKA  PIPELINE 

Sec. 

543.1  Scope. 

543.2  Deflultions 

543.3  General. 

543.4  Certificates,  how  obtained. 

543.5  Financial  responsibility,  amount. 

543.6  Financial  responsibility,  how  estab¬ 

lished. 

543.7  Certificates,  Issuance. 

543.8  Certificates,  denial  or  revocation. 

543.9  Fees. 

543.10  Enforcement 

543.11  Notice  and  service  of  process. 

Appendix — Forms 

Authority:  Sec.  204,  Trans- Alaska  Pipe¬ 
line  Authorization  Act;  sec.  311,  Federal 
Water  Pollution  Contrcd  Act  (86  Stat.  870); 
sec.  3,  Executive  Order  11735. 

§  543.1  Scope. 

These  regulations  implement  subsec¬ 
tion  (c>  of  section  204  of  the  Trans- 
Alaska  Pipeline  Authorization  Act,  and 
apply  to  all  operators  of  vessels  carrying 
oil  w-hich  has  been  transported  through 
the  trans-Alaska  pipeline,  engaged  in 
any  segment  of  the  transportation  of 
that  oil  between  the  terminal  facilities 
of  the  trans-Alaska  pipeline  and  the 
port  imder  the  jurisdiction  of  the  United 
States  where  the  said  oH  is  first  brought 
ashore. 

§  543.2  Dc^■litioll^. 

For  purposes  of  this  Part  the  following 
terms  shall  have  the  below-listed  mean¬ 
ings: 

(a)  “Act”  means  Title  II  of  P.L.  93- 
153,  the  Trans-Alaska  Pipeline  Authori¬ 
zation  Act  (87  Stat.  584,  et  seq.) 

(b)  “AppllcJint”  means  any  vessel 
“operator,”  as  defined  in  paragraph  (i) 
of  this  section,  who  has  applied  for  a 
Certificate. 

(c)  “Application”  means  Application 
for  Certificate  of  Financial  Responsibil¬ 
ity  (Alaska  Pipeline),  Form  FMC-224P. 

(d)  “Certificsmt”  means  any  operator, 
as  defined  in  paragraph  (1)  of  this  sec¬ 
tion. -who  has  been  issued  a  Certificate. 

(e)  “(Certificate”  means  a  Certificate 
of  Financial  Responsibility  (Alaska 


Pipeline)  issued  by  the  Federal  Mari¬ 
time  Commission  pursuant  to  these  reg¬ 
ulations. 

(f)  “Commission”  means  the  Federal 
Maritime  Commission. 

(g)  “Insurer”  means  one  or  more  ac¬ 
ceptable  insurance  companies,  corpora¬ 
tions  or  associations  of  underwriters, 
shipowners’  protection  and  indemnity 
associations,  ch'  other  persons  accepta¬ 
ble  to  the  CiHnmission. 

(h)  “Oil”  means  petroleum  in  any 
form. 

(i)  “Operator”  or  “vessel  operator” 
means  any  person,  including,  but  not 
limited  to,  an  owner  or  a  demise  char¬ 
terer,  who  conducts  or  who  is  respon¬ 
sible  for  the  operation  of  a  vessel. 

(j>  “Owner”  or  “vessel  owner”  means 
any  person  holding  legal  or  equitable 
title  to  a  vessel;  Provided,  however.  That 
a  person  holding  legal  or  equitable  title 
to  a  vessel  solely  as  security  shall  not 
be  deemed  to  be  an  ow'ner.  In  a  case 
where  a  Certificate  of  Registry  has  been 
issued,  the  owner  shall  be  deemed  to 
be  the  person  or  persons  whose  name  or 
names  appear  on  the  vessel’s  Certificate 
of  Registry:  Provided,  however.  That 
where  a  Certificate  of  Registry  has  been 
issued  in  the  name  of  the  President  or 
Secretary  of  an  incorporated  company 
pursuant  to  46  U.S.C.  15,  such  incorpor¬ 
ated  company  will  be  deemed  to  be  the 
owner. 

(k)  “Person”  includes,  but  is  not 
limited  to,  an  individual,  a  government, 
a  firm,  a  corporation,  an  association,  a 
partnership,  a  joint-stock  company,  a 
business  trust,  or  an  unincorporated  or¬ 
ganization. 

(l)  “Public  vessel”  means  a  vessel,  not 
engaged  in  commerce,  the  operator  of 
which  is  the  Government  of  the  United 
States  or  the  government  of  a  foreign 
nation. 

(m)  “Underw-riter”  means  an  insurer, 
a  surety  cimipany,  a  guarantor,  or  any 
other  person,  other  than  the  operator, 
which  undertakes  to  pay  the  liabality  of 
the  operator. 

(n)  “United  States”  means  any  place 
imder  the  jurisdiction  of  the  United 
States,  including,  but  not  limited  to, 
the  States,  the  District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Canal  Zone.  Guam,  American  Samoa, 
the  United  States  Virgin  Islands,  and 
the  Trust  Territory  of  the  Pacific  Islands. 

(o)  “Vessel”  means  every  description  of 
watercraft  or  other  artificial  contrivance 
used,  or  capable  of  being  used,  as  a  means 
of  transportation  on  water. 

§  513.3  G<‘nt-ral. 

(a)  No  vessel,  except  a  public  vessel, 
shall  load  oil  at  a  terminal  facility  of  the 
trans-Alaska  pipeline,  unless  tlmt  ves¬ 
sel  has  a  Certificate  covering  that  ves¬ 
sel  and  her  operator. 

(b)  No  vessel,  except  a  public  vessel, 
shall  load,  from  any  source,  including, 
but  not  limited  to,  another  vessel  or  a 
Deepwater  Port  as  defined  in  the  Deep¬ 
water  Port  Act  of  1974,  88  Stat.  2126,  oil, 
which,  having  been  once  loaded  aboard 
a  vessel  at  a  terminal  facility  of  the 
trans -Alaska  pipeline,  has  not,  at  the 


time  of  such  loading,  yet  been  brought 
ashore  at  a  port  under  the  jurisdiction 
of  the  United  States,  unless  the  vessel  to 
be  loaded  has  a  Certificate  covering  the 
vessel  to  be  loaded  and  her  operator. 

(c)  No  vessel,  except  a  public  vessel, 
shall  transfer  to  any  other  vessel, 
whether  for  storage,  on  carriage,  or  any 
other  purpose,  oil.  which  having  been 
once  loaded  aboard  a  vessel  at  a  terminal 
facility  of  the  trans-Alaska  pipeline,  has 
not,  at  the  time  of  such  transfer,  yet 
been  brought  ashore  at  a  port  under  the 
jurisdiction  of  the  United  States,  unless 
the  vessel  to  which  the  oil  is  to  be  trans¬ 
ferred  has  a  Certificate  covering  the  ves¬ 
sel  to  which  the  oil  is  to  be  transferred 
and  her  opei*ator. 

(d)  No  vessel,  except  a  public  ve.s.sel. 
shall  have  on  board  oil.  which,  having 
been  once  loaded  aboard  a  vessel  at  a 
terminal  facility  of  the  trans-Ala.ska 
pipeline,  has  not  yet  been  brought  ashore 
at  a  ix)rt  under  the  jurLsdiotion  of  the 
United  States,  unless  that  vessel  has  a 
Certificate  covering  that  vessel  and  her 
operator. 

(e)  For  the  purposes  of  this  section  oil 
means  only  oil  that  has  been  transported 
through  the  trans -Alaska  pipeline. 

§  .51.3.  4  CerlilicuU's,  Iium  ubiuinud. 

(a)  Any  operator  who  wishes  to  be  is¬ 
sued  a  Certificate  shall  file,  or  cause  to 
be  filed,  with  the  Commission  an  ap¬ 
plication,  fees,  and  evidence  of  financial 
responsibility,  at  the  following  address: 

Director,  Bureau  of  Certification  and  Licens¬ 
ing.  Federal  Maritime  Commission,  Wash¬ 
ington.  D.C.  20573. 

(b)  Application  forms  may  be  obtained 
from  the  address  set  forth  in  paragraph 
(a)  of  this  section,  and  at  the  Commis¬ 
sion  ofBces  at  New  York,  New  York;  New 
Orleans,  Louisiana;  San  Francisco,  Cali¬ 
fornia;  and  Hato  Rey,  Puerto  Rico. 

(c)  A  completed  application,  and  evi¬ 
dence  of  financial  responsibility,  shall  be 
filed  at  least  45  days  prior  to  the  date 
upon  w'hich  the  vessel  to  be  covered  by 
the  Certificate  for  which  application  is 
made  is  to  load  oil  which  has  been  trans¬ 
ported  through  the  trans-Alaska  pipe¬ 
line.  Applications  will  be  processed  in 
the  order  in  which  they  are  filed. 

(d)  All  spaces  on  the  applicatiim  shall 
be  filled  in  before  filing.  Spaces  may  be 
filled  in  only  with  the  information  re¬ 
quested,  the  phrase  “Not  Applicable,”  or 
the  word  “None.”  Each  application  shall 
contain: 

(1)  Complete  name  and  mailing  ad¬ 
dress  of  applicant: 

(2)  Applicant’s  form  of  organization; 

(3)  Date  and  state  of  applicant’s  in¬ 
corporation  or  organization; 

(4)  Names  and  addresses  of  each  part¬ 
ner.  if  applicable; 

(5)  Name  and  address  of  applicant's 
U.S.  agent  for  service  of  process; 

(6)  Identifying  data  for  all  vessels  to 
be  covered  by  the  Certificates  for  which 
application  is  made;  and 

(7)  Identification  of  the  evidence  of 
financial  responsibility  upon  .which  the 
Certificates  being  applied  for  are  based. 
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(e)  All  applications  and  supporting 
documents  shall  be  in  English.  All  mmie- 
tary  terms  shall  be  set  out  in  United 
States  currency. 

(f )  The  application  shall  be  signed  by 
the  applicant.  The  title  of  the  signer 
shall  be  shown  on  the  application.  Ex¬ 
cept  where  the  signer  is  disclosed  as  an 
individual  applicant,  a  partner  in  a  part¬ 
nership  applicant,  or  an  officer  of  a  cor¬ 
porate  applicant,  the  signer  shall  accom¬ 
pany  the  application  with  a  written 
authority  to  sign. 

(g)  Only  operators  may  apply  for  a 
Certificate. 

(h)  Certiflcants  shall  request  the 
Commission,  in  writing,  to  issue  a  re¬ 
newal  Certificate.  That  request  shall  be 
filed  with  the  Conunission  at  least  45 
days,  but  not  earlier  than  60  days,  prior 
to  the  expiration  date  of  the  existing 
Certificate.  That  request  shall  identify 
any  item  of  information  on  the  applica¬ 
tion  which  has  changed  since  the  initial 
application  was  filed,  shall  set  forth  the 
correct  information  in  full,  and  shall 
state  that  all  other  items  on  the  appli¬ 
cation  remain  correct. 

(1)  If,  prior  to  the  issuance  of  a  Cer¬ 
tificate,  the  applicant  becomes  aware  of  a 
change  in  any  of  the  facts  contained  in 
the  application,  request  for  renewal,  or 
supporting  documentation,  the  applicant 
shall,  in  writing,  within  5  days  of  be¬ 
coming  aware  of  the  change,  notify  the 
Commission  of  the  change. 

§  543.5  Financial  reftponsibilily,  amount. 

Each  applicant  shall  establish  that  it 
is  able  to  pay  $14  million  to  meet  its  lia¬ 
bility  under  subsection  (c)  of  section  204 
of  the  Act.  The  amount  required  by  this 
Part  is  separate  from  and  in  addition  to 
the  amount,  if  any,  required  of  the  ap¬ 
plicant  pursuant  to  Part  542  of  this 
Chapter. 

§  543.6  Financial  rcf^poiihiliiliiy,  liow 
eslablitthcd. 

(a)  An  applicant  shall  establish  its  fi¬ 
nancial  responsibility  within  the  mean¬ 
ing  of  this  Part  by  any  one  of,  or  by  any 
combination  acceptable  to  the  Commis¬ 
sion  of,  the  following  methods; 

(1)  Filing  with  the  Commission  an  in¬ 
surance  Form  FMC-225P,  executed  by 
an  insurer  which  is  acceptable  to  the 
Commission  for  purposes  of  this  Part. 

(2)  Filing  with  the  Commission  a 
surety  bond  Form  FMC-226P,  executed 
by  the  applicant  and  by  a  surety  com¬ 
pany  which  is  acceptable  to  the  Commis¬ 
sion  for  purposes  of  this  Part.  To  be 
acceptable,  surety  companies,  among 
other  things,  must  be  certified  by  the 
United  States  Department  of  the  Treas¬ 
ury  with  respect  to  the  issuance  of  Fed¬ 
eral  bonds  in  the  penal  sum  of  the  bond. 

(3)  By  maintaining  in  the  United 
States  working  capital  and  net  worth, 
each  in  the  amounts  as  set  forth  below 
in  this  subparagraph.  The  amount  of 
working  capital  and  net  worth  to  be 
maintained  by  the  applicant  shall  be 
determined  by  the  number  of  vessels 
operated  by  the  applicant  within  the 
meaning  of  this  Part:  for  one  vessel, 
$19,000,000;  for  two  vessels.  $24,000,000; 


for  three  vessels,  $28,000,000;  for  four 
vessels.  $31,000,000;  for  five  vessels,  $33.- 
000,000;  and  for  six  or  more  vessels, 
$34,000,000.  For  the  purposes  of  this  sub- 
paragraph,  “working  capital"  is  defined 
as  the  amount  of  current  assets  located 
in  the  United  States,  less  all  current  lia¬ 
bilities;  and  “net  worth”  is  defined  as  the 
amount  of  all  assets  located  in  the 
Unit^  States,  less  all  liabilities.  The 
amounts  required  by  this  subparagraph 
are  in  addition  to  the  amount,  if  any,  re¬ 
quired  by  S  542.5(a)  (3)  of  this  chapter. 
Maintenance  of  the  required  working 
capital  and  net  worth  shall  be  demon¬ 
strated  by  submitting  with  the  initial  ap¬ 
plication  the  items  specified  in  subdi¬ 
vision  (i)  of  this  subparagraph  for  the 
last  fiscal  year  preceding  the  date  of  ap¬ 
plication.  Thereafter,  so  long  as  the  ap¬ 
plication  is  pending  or  the  certificant  is 
holding  a  Certificate,  the  applicant/cer- 
tificant  shall  submit  the  items  specified 
in  subdivisions  (i)  and  (ii)  of  this  sub- 
paragraph  and  shall  be  subject  to  the 
provisions  of  subdivisions  (iii),  (iv),  and 
(V)  of  this  subparagraph: 

(i)  An  annual,  current,  nonconsoli- 
dated  balance  sheet  and  an  annual,  cur¬ 
rent,  nonconsolidated  statement  of  in¬ 
come  and  surplus,  for  each  fiscal  year 
certified  by  an  independent  Certified 
Public  Accountant.  Said  financial  state¬ 
ments  are  to  be  accompanied  by  an  ad¬ 
ditional  statement  from  the  Certified 
Public  Accountant,  certifying  to  the  total 
amount  of  current  assets  and  total  as¬ 
sets  included  in  the  accompanying  bal¬ 
ance  sheet,  which  are  located  in  the 
United  States  and  acceptable  for  pur-‘ 
poses  of  this  Part.  If  the  balance  sheet 
and  statement  of  income  and  surplus 
cannot  be  submitted  in  nonconsolidated 
form,  but  are  submitted  in  consolidated 
form,  there  must  also  be  submitted  an 
additional  statement  prepared  by  the  in¬ 
volved  Certified  Public  Accoimtant,  certi¬ 
fying  to  the  amount  by  which  the  appli- 
cant’s/certificant’s  total  assets,  which 
are  located  in  the  United  States  and  ac¬ 
ceptable  for  purposes  of  this  Part,  ex¬ 
ceed  its  total  liabilities,  and  also  certify¬ 
ing  to  the  amoimt  by  which  the  appli- 
cant’s/certificant’s  current  assets,  which 
are  located  in  the  United  States  and  ac¬ 
ceptable  for  purposes  of  this  Part,  ex- 
ce^  its  current  liabilities.  Such  addi¬ 
tional  statement  must  specifically  name 
the  applicant/certificant,  must  indicate 
that  ^e  amounts  so  certified  relate  only 
to  the  applicant/certificant,  apart  from 
any  other  entity,  and  must  Identify  the 
consolidated  financial  statement  to 
which  it  applies. 

(li)  Supplementary  statements  as  fol¬ 
lows:  First,  a  statement  prepared  by  the 
Certified  Public  Accountant,  certifying 
that,  as  of  the  end  of  the  first  six  months 
of  the  applicant’s/cerUficant’s  current 
fiscal  year,  the  applicant’s/certificant’s 
working  capital  and  net  worth  have  not 
fallen  below  the  required  amoimts  and, 
second,  a  quarterly  affidavit  filed  by  the 
corporate  Treasurer  or  equivalent  stat¬ 
ing  that  the  working  capital  and  the  net 
worth,  have  not,  as  of  the  close  of  the 
quarter,  fallen  below  the  required 
amounts.  Such  affidavits  are  required 


only  for  the  first  and  third  fiscal-year 
quarters. 

(ill)  Such  additional  financial  infor¬ 
mation  as  the  Cixnmission  may  deem 
necessary  in  particular  cases  shall  be 
submitted. 

(Iv)  All  persons  subject  to  the  pro¬ 
visions  of  this  subparagraph  (3)  shall, 
in  addition  to  all  other  reporting  re¬ 
quirements,  notify  the  Commissicm  with¬ 
in  five  days  of  the  date  such  persons 
knew,  or  had  reason  to  believe,  that  the 
amounts  of  working  capital  or  net  worth 
have  fallen  below  the  amounts  required 
by  this  subparagraph. 

(V)  All  annual  financial  statements 
required  imder  this  subparagraph  (3) 
shall  be  received  by  the  Commission 
within  three  calendar  months  after  the 
close  of  the  applicant’s/certificant’s  fis¬ 
cal  year,  and  the  six-month  statements 
within  three  calendar  months  after  close 
of  such  six-month  period.  Quarterly  af¬ 
fidavits  shall  be  received  within  30  days 
of  the  close  of  the  quarter  being  attest^ 
to.  Upon  written  request,  the  Commis¬ 
sion  may  grant  a  reasonable  extension  of 
the  time  limits  imposed  by  this  subdivi¬ 
sion  (V),  provided  that  the  request  is 
received  15  days  before  the  statements 
are  due,  and  provided  further  that  such 
request  sets  forth  good  and  sufficient 
reason  to  Justify  the  requested  extension, 
and  provided  further  that  such  requests 
include  an  estimate  of  the  final  calcula¬ 
tion  of  working  capital  and  of  net  worth. 
In  no  event,  however,  will  the  Commis¬ 
sion  entertain  a  request  for  an  extension 
of  more  than  30  days. 

(vi)  Failure  to  timely  file  any  state¬ 
ment,  data,  or  affidavit  required  by  this 
subparagraph  (3)  shall  cause  the  revo¬ 
cation  of  the  Certificate. 

(4)  Filing  with  the  Commission  a 
guaranty  Form  FMC-227P,  executed  by 
a  guarantor  acceptable  to  the  Commis¬ 
sion  for  purposes  of  this  Part.  To  be  ac¬ 
ceptable  a  guarantor  must  comply  fully 
with  all  of  the  provisions  of  subpara¬ 
graph  (3)  of  this  paragraph  (a).  How¬ 
ever,  the  amounts  of  working  capital 
and  net  worth  required  to  be  demon¬ 
strated  by  such  guarantor  shall  not  be 
less  than  the  aggregate  amounts  imder- 
written  as  a  guarantor  pursuant  to  this 
Part  543  and  Part  542  of  this  Chapter 
and  as  an  applicant/certificant  pursuant 
to  this  Part  543  and  Part  542  of  this 
Chapter.  Joint  guarantors,  that  is,  two 
or  more  entities  which  po(d  assets  in 
order  to  qualify  as  guarantors  on  be¬ 
half  of  an  applicant/certificant,  will  not 
be  permitted. 

(5)  Any  other  method  specially  Justi¬ 
fied  and  acceptable  to  the  Commission. 

(b)  The  Commission’s  applicatlcm 
Form  PMC-224P,  Insurance  Form  FMC- 
225P,  surety  bond  Form  FMC-226P,  and 
guaranty  Form  FMC-227P,  as  set  forth 
in  and  appended  to  this  Part,  are  hereby 
incorporated  into  this  Part.  If  more 
than  one  insurer  or  siuety  Joins  in  ex¬ 
ecuting  a  Form  FMC-225P  or  FMC-226P. 
respectively,  such  action  shall  be  per¬ 
mitted  only  if  such  imderwriters  under¬ 
take  Joint  and  several  liability. 

(c)  Forms  FMC-225P,  -226P,  and 
-227P  and  any  other  undertaking,  filed 
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pursuant  to  the  provisions  of  this  Part 
543,  shall  expressly  permit  the  com¬ 
mencement  of  an  action  In  court  for 
claims  arising  under  the  provisions  of 
subsectiMi  (c)  of  sectkxi  204  of  the  Act 
by  the  claimant  directly  against  the  un¬ 
derwriter.  Said  documents  also  shall 
provide  that,  in  the  event  such  action 
is  brought  directly  against  the  under¬ 
writer,  such  underwriter  shall  be  entitled 
to  invoke  <xily  (1>  the  rights  and  defenses 
permitted  by  the  Act  to  the  operator, 
and,  ill)  the  rights  and  defenses  permit¬ 
ted  by  the  Federal  Water  Pollution  Con¬ 
trol  Act  to  the  underwriter,  insofar  as 
those  rights  and  defenses  are  consistent 
with  the  purposes  of  the  Act,  if  the  ac¬ 
tion  were  brought  against  the  under¬ 
writer  by  the  operator. 

(d)  Each  Form  FMC-225P,  -226P. 
and  227P  submitted  to  the  Commission 
under  the  rules  of  this  Part  shall  set 
forth  in  full  the  correct  name  of  the  ap¬ 
plicant  to  whom  Certificates  are  to  be 
issued. 

(e)  Except  in  connection  with  hear¬ 
ings  conducted  pursuant  to  this  Chapter, 
financial  data  filed  by  applicants,  certif- 
icants.  and  underwriters  shall,  if  spe¬ 
cifically  requested,  be  confidential,  to  the 
extent  permitted  by  the  Freedom  of  In¬ 
formation  Act. 

(f)  If,  at  an>'  time  after  a  Certificate 
has  been  issued,  a  certificant  becomes 
aware  of  a  change  in  any  of  the  facts 
contained  in  the  application  or  support¬ 
ing  documentation,  the  certificant  shall 
notify  the  Commission,  in  writing,  within 
10  days  of  becoming  aware  of  the  change. 

§  343.7  Certificates,  issuance. 

(a)  When  financial  responsibility  as 
required  by  this  Part  has  been  established 
in  support  of  a  properly  completed  ap¬ 
plication,  a  separate  Certificate  for  each 
vessel  listed  on  such  application  shall  be 
Issued  by  the  Commission.  Certificates 
will  be  issued  only  to  vessel  operators. 
The  period  covered  by  each  Certificate 
shall  be  not  more  than  two  years  from 
the  date  of  issue,  and  will  be  indicated  on 
each  Certificate.  The  original  Certificate 
issued  pursuant  to  this  Part  shall  be  car¬ 
ried  on  the  vessel  named  on  the  Certif¬ 
icate.  Erasures  or  other  alterations  on 
the  Certificate  are  prohibited,  and  the 
Certificates  are  void  if  any  are  made 
thereon. 

(b)  If  for  any  reason,  including  a  ves¬ 
sel’s  demise  or  transfer  to  a  new  opera¬ 
tor,  a  certificant  ceases  to  be  the  opera¬ 
tor,  as  defined  in  section  543.2  of  this 
Part,  of  such  vessel,  the  certificant  shall, 
within  30  days,  complete  the  reverse  side 
of  the  Certificate  covering  that  vessel  and 
return  it  to  the  Commission.  Such  Cer¬ 
tificate  is  void  whether  or  not  returned  to 
the  Commission,  and  the  use  of  such  Cer¬ 
tificate  is  prohibited.  If  such  Certificate 
has  beai  lost  or  destroyed,  the  certificant 
shall  instead  submit  the  following  wTit- 
ten  information  to  the  Commission. 

(1)  The  number  of  the  Certificate  and 
the  name  of  the  vessd. 

(2)  The  date  and  reason  why  the  cer¬ 
tificant  ceased  to  be  the  operator  of  the 
vesseL 


(3)  The  location  of  the  vessel  on  the 
date  the  certificant  ceased  to  be  the  o];>- 
erator. 

(4)  The  name  and  mailing  address  of 
the  person  to  whom  the  vessel  was  sold 
or  transferred.  If  any. 

§  543.8  Cert  i  fir  Mrs,  drnial  f>r  rr\'4>ra- 
lion. 

(a)  A  Certificate  shall  be  denied  or  re¬ 
voked  for  any  of  the  following  reasons: 

(1)  Making  any  willfully  false  state¬ 
ment  to  the  Commission  in  connection 
with  an  application  for  an  initial  Cer¬ 
tificate  or  a  request  for  a  renewal  Certifi¬ 
cate  or  the  retention  of  an  existing  Cer¬ 
tificate; 

(2)  Failure  of  an  applicant  or  certif¬ 
icant  to  establish  or  maintain  financial 
responsibility  in  accordance  with  the  re¬ 
quirements  of  this  Part; 

(3)  Failure  to  comply  with  or  respond 
to  lawful  inquiries,  regulations,  or  orders 
of  the  Commission; 

(4)  Failure  to  timely  file  the  state¬ 
ments  or  affidavits  requh-ed  by  5  543. 6 (a) 
(3)(1)  and  (li) :  or 

(5)  Cancellation  or  tennination  of  any 
insurance  form,  surety  bond,  guaranty  or 
otlier  undertaking  issued  pursuant  to 
this  Part. 

(b)  Prior  to  the  denial  or  revocation  of 
a  Certificate,  the  Commission  shall  ad¬ 
vise  the  applicant  or  certificant,  in  writ¬ 
ing,  of  its  intention  to  deny  or  revoke  the 
Certificate,  and  shall  state  the  reason 
therefor.  If  the  reason  for  the  intended 
revocation  is  the  cancellation  or  termi¬ 
nation  of  any  insurance,  bond,  guaranty, 
or  other  undertaking  (§  543.8(a)  (5) ) ,  the 
revocation  shall  be  effective  (1)  on  the 
effective  date  of  the  cancellation  or  ter¬ 
mination,  or  (2)  10  days  after  the  date 
of  the  notice  of  intention  to  revoke, 
whichever  Is  later,  unless  the  certificant 
shall,  prior  to  such  date,  provide  accept¬ 
able  substitute  evidence  of  financial 
responsibility,  or  demonstrate  that  the 
insurance,  bond,  guaranty,  or  other  un¬ 
dertaking  has  not  been  cancelled  or  ter¬ 
minated.  If  the  reason  for  the  Intended 
revocation  is  the  failure  to  file  required 
statements  (S  543.8(a)  (4) ),  the  revoca¬ 
tion  shall  be  effective  10  days  after  the 
date  of  the  notice  of  intention  to  revere, 
unless  the  certificant  shall,  prior  to  the 
effective  date,  demonstrate  that  the  re¬ 
quired  statements  w'ere  timely  filed.  If 
the  intended  denial  or  revocation  is  based 
upon  any  other  reason,  the  applicant  or 
certificant  may  request,  in  writing,  a 
hearing  to  show  that  the  applicant  or 
certificant  is  in  compliance  with  the  pro¬ 
visions  of  this  Part,  and,  if  such  request 
is  received  within  30  days  after  the  date 
of  the  notification  of  Intention  to  deny  or 
revoke,  such  hearings  shall  be  granted  by 
the  Commission.  Hearings  pursuant  to 
this  Part  shall  be  conducted  in  accord¬ 
ance  with  the  Commission’s  Rules  of 
Practice  and  Procedure  (46  CTR  Part 
502). 

§  543.9  Fcfrfi. 

(a)  This  section  establishes  the  appli¬ 
cation  fee  which  shall  be  imposed  by  the 
Commission  for  processing  application 
Form  FMC-224P,  and  also  establishes 


the  certification  fee  which  shall  be  Im¬ 
posed  for  the  Issuance  of  Certificates. 

(b)  No  Certificate  shall  be  issued  un¬ 
less  the  application  and/or  certification 
fees  set  forth  in  paragraphs  (d)  and  (e> 
of  this  section  have  been  paid. 

(c)  Fees  shall  be  paid  in  United  States 
Dollars,  by  check  or  postal  money  order 
made  payable  to  the  Federal  Maritime 
Commission. 

(d)  Each  applicant  submitting  appli¬ 
cation  Form  FMC-224P  for  the  first  time 
shall  pay  an  initial  application  fee  of 
$100,  which  shall  not  be  refunded.  If,  at 
a  later  date,  the  same  applicant  submits 
a  request  (including  Form  FMC-224P> 
for  a  Certificate  to  cover  an  additional  or 
renamed  vessel,  an  additional  applica¬ 
tion  fee  shall  not  be  required,  whether  or 
not  the  applicant  chooses  to  submit  an- 
oUm*  Form  PMC-224P  in  connection 
with  that  request.  However,  once  an  ap¬ 
plication  Form  FMC-224P  is  withdrawn 
or  denied  for  any  reason,  and  the  same 
applicant,  holding  no  valid  Certificates, 
wi^es  to  reapply  for  a  Certificate  cov¬ 
ering  tlie  same  or  additional  vessels,  a 
new  application  form  and  application  fee 
of  $100  shall  be  required. 

(e)  In  addition  to  the  $100  application 
fee.  the  applicant  shall  pay  a  vessel  cer¬ 
tification  fee  of  $20  for  each  vessel  listed 
in,  or  later  added  to.  tlie  application 
form.  Where  it  becomes  neces,sai*y  to  re¬ 
issue  a  Certifiate  for  any  reason,  includ¬ 
ing,  but  not  limited  to,  a  change  of  owner, 
a  name  change,  or  a  lost  Certificate  the 
certificant  shall  pay  the  certification  fee 
of  $20  for  each  reissued  Certificate. 

(f )  Certification  fees  shall  be  refunded, 
upon  receipt  of  a  written  request,  if  the 
applicati(m  is  withdrawn  or  denied  prior 
to  issuance  of  the  Certificates.  Overpay¬ 
ments  in  the  application  fees  and/or  Uie 
certification  fees  will  be  refunded  cm  re¬ 
quest  only  if  the  refund  is  $10  or  more. 
However,  any  overpayments  not  refund¬ 
ed  will  be  credited,  for  the  applicant’s 
possible  future  use  in  connection  with  the 
purposes  of  this  Part,  for  a  period  of  two 
years  from  the  daje  of  receipt  of  the 
monies  by  the  Commission. 

§  51.3.10  Enft>ri'i‘iiiriil. 

(a)  In  the  event  any  vessel,  is  engaged 
in  any  of  the  activities  prohibited  by 
§  543.3,  the  Secretary  of  the  Department 
in  which  the  Coast  Guard  is  operating, 
may  (1)  deny  her  entry  to  any  port  or 
place  in  the  United  States,  or  the  naviga¬ 
ble  waters  of  the  United  States,  and  (2) 
detain  her  at  the  port  or  place  in  the 
United  States  from  which  she  is  about  to 
depart  for  any  otlier  port  or  place  in  the 
United  States. 

(b)  Any  person  subject  to  this  Part, 
who  fails  to  comply  with  the  provisions 
of  this  Part,  shall  be  subject  to  a  fine  of 
not  more  than  $10,000  for  each  such 
failure  to  comply. 

§  543.11  Notice  and  Scr^irc  of 

(a)  Notice  to  the  public  of  the  issuance, 
denial,  or  revocation  of  a  Certificate 
shall  be  published  in  the  Federal 
Register. 

(b)  When  executing  the  required 
forms,  each  applicant  and  underwriter 
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Xf  during  the  currency  of  this  document  a  bclow-n.-imed  operator  requests 
that  an  additional  vessel  he  made  subject  to  this  document,  and  If  the 
Insurer  should  accede  to  such  request  and  should  so  notify  FMC,  then  such 
vessel  shall  be  deemed  Included  In  Schedule  B  hereof. 

If  more  than  one  insurer  joins  in  executing  this  document,  such 
action  shall  constitute  joint  and  several  liability  on  the  part  of  such 
insurers. 

rffectlve  Date  of  Coverage  for  Vessels  on  Schedule  A: _ _ 

day/raonth/year 


(Name  of  Insurer) 


(Mailing  Address) 


By:  (Signature  of  Official  Signing 

on  Behalf  of  Insurer) 


(Typed  Name  and  Title  of  Signer) 


Insurance  Forn  No, 
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•nd  (2)  the  rights  and  defenses  permitted  by  the  Federal  ffatcr  Foliation 
Control  Act  to  the  Guarantor,  Insofar  as  those  rights  and  defenses  are 
consistent  with  the  purposes  of  the  Trans-Alaska  Pipeline  Authorization 
Act,  if  the  action  were  brought  against  the  Guarantor  by  the  operator. 

5.  If,  during  the  currency  of  this  Guaranty,  the  Operator  requests 
that  a  vessel  operated  by -the  Operator,  and  not  specified  In  the  annexed 
Schedules  A  and  B,  should  become  subject  to  this  Guaranty,  and  if  the 
Guarantor  accedes  to  such  request  and  so  notifies  the  Commission  in 
writing,  then  such  vessel  shall  thereupon  be  deemed  to  be  one  of  the 
Vessels  included  in  Schedule  B  and  subject  to  this  Guaranty. 

6.  The  Guarantor  hereby  designates  _ _ 

_ _  with  offices  at 


_ _ _ _ ,  as  the  Guarantor’s  agent  In  the  United  States 

for  service  of  process  for  purposes  of  subsection  (c)  of  section. 204 
of  the  Act  and  for  the  purposes  of  Part  543  of  Title  46,  Code  of  Federal 
Regulations.  If  the  designated  agent  cannot  be  served  due  to  his  death, 
disability  or  unavailability,  the  Secretary,  Federal  Maritime  Commission, 
shall  be  deemed  to  be  the.  agent  for  service  of  process. 

EFFECTIVE  DATE: _ _ 

(Month/Day/Year  and  Place  of  Execution) 


(Type  Name  of  Guarantor) 


(Type  Address  of  Guarantor) 


By  5  _ 

(Signature) 


^Xype  Name  and  Title  of  Fersoa 
Signing  Above) 
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SCHEDULE  A 

VESSET.S  INITIALLY  LISTED 


VESSELS 


CROSS  TOSS 


NOTE:  Cross  tons  ate  for  Identification  purposes  -only. 

SCHEDULE  B 

VESSELS  ADDED  IW  ACCORDANCE  WITH  CLAUSE  5 
VESSEL  CROSS  TONS  OPERATOR 


ROTE)  Crofl*  tons  are  for  Identification  purposes  only. 

[FR  Doc.77-21823  Filed  7-28-77:8:45  amj 


OPERATOR  ■ 


DATE  ADUe^ 
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